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United States Court of Appeals for ihe 

District of Columbia 

i 

a District Court of the United States for the District 

of Columbia. 

Equity No. 58672 
Hearst Radio, Inc., Plaintiff , 

vs. 

Loraine Leese Good, Martin Norman Leese, and WiAliam 
Earl Leese, Administrators of the Estate of ftjl. A. 
Leese ; and Fannie I. Leese, Defendants. 

! 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court |f the 
United States for the District of Columbia, ^t the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Filed April 29, 1935 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
In Equity No. 58,672 

Hearst Radio, Inc., Plaintiff , 

vs. 

Loraine Leese Good, Martin Norman Leese, and William 
Earl Leese, Administrators of the Estate of M. A. 
Leese, and Fannie I. Leese, Defendants . 

Bill for Specific Performance 

To the Honorable the Chief Justice and Associate Justices 
of the Supreme Court of the District of Columbia: 

Plaintiff respectfully represents as follows: 

1. The plaintiff, HEARST RADIO, INC., is a corpora¬ 
tion organized and existing under the laws of the State of 
New York, with principal offices in New York Citjy, and 
brings this suit in its own right. 
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2. That the defendants, LORAINE LEESE GOOD, 
MARTIN NORMAN LEESE, and WILLIAM EARL 
LEESE, are adult citizens of the United States, and resi¬ 
dents of the District of Columbia, and are here sued as the 
Administrators of the Estate of M. A. Leese, deceased. 

3. That the defendant, FANNIE I. LEESE, is the widow 
of M. A. Leese, deceased, who died intestate, and is sued 
in her own right. 

4. That on or about the 12th day of January, 1935, 

2 by written agreement bearing that date, copy of 
which, marked 4 ‘Exhibit A”, is hereto annexed and 

made part hereof, defendants agreed to sell, and the plain¬ 
tiff agreed to buy, the entire capital stock of M. A. Leese 
Radio Corporation, wholly and exclusively owned by de¬ 
fendants, for the price, and upon the terms and conditions 
in said agreement particularly set forth. 

5. That on or about the 31st day of January, 1935, de¬ 
fendants demanded, in lieu of the deferred payments spe¬ 
cified in the aforesaid agreement, payment of the full pur¬ 
chase price in cash or by certified check, and the plaintiff, 
pursuant to said demand, agreed to make such payment. 

6. That thereafter, and on or about the 1st day of Feb¬ 
ruary, 1935, to fully and completely carry into effect the 
purposes of the aforesaid agreement, plaintiff proposed, 
and the defendants accepted, a more formal agreement, 
marked “Exhibit B”, hereto annexed and made part here¬ 
of; that the defendant, Fannie I. Leese, is a party to the 
said more formal agreement, and as plaintiff is informed 
and believes, she has a widow’s right to a portion of the 
capital stock of said M. A. Leese Radio Corporation in the 
judicial settlement of the Estate of M. A. Leese, deceased. 

7. That plaintiff has procured, and the defendants have 
been so advised, the consent of National Broadcasting Com¬ 
pany, to w’hich the aforesaid agreement of January 12th, 
1935, and the aforesaid more formal agreement are, by 
their terms, expressly subject. 

8. That the consent of the Federal Communications Com¬ 
mission, as contemplated by the aforesaid agreements, (if 
the Commission has jurisdiction in the premises), cannot 

be obtained until and unless the more formal agree- 

3 ment, marked “Exhibit B”, is executed and deliv¬ 
ered, and submitted for that purpose. 
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9. That although the defendants have accepted, as afore¬ 
said, the aforementioned more formal agreement, they nave 
refused, without cause or justification, to execute it; that 
such refusal is arbitrary and capricious, or prompted by 
some motive or purpose unknown to the plaintiff. 

10. Plaintiff has kept and performed all the terms| and 
conditions specified in said agreement on its part Ijo be 
kept and performed. 

11. Plaintiff is informed and believes, and, therefore, 
avers, that the approval of the Supreme Court of the 
trict of Columbia, contemplated by said agreements, 
not be procured until and unless the more formal a 
ment, marked “Exhibit B”, is executed and delivered 
submitted for that purpose. 

12. Plaintiff is informed and believes, and, therefore, 
avers, that it has no adequate remedy at law. 

WHEREFORE, the permises considered, plaintiff prays: 

1. That process issue requiring the defendants, and! each 
of them, to appear and answer the exigencies of tlni bill, 
answer under oath being hereby expressly waived. 

2. That the defendants, and each of them, be required 
specifically to perform forthwith the agreement with plain¬ 
tiff dated January 12th, 1935, for the sale of all of the 
capital stock of the M. A. Leese Radio Corporation. 

3. That the defendants, and each of them, be required to 
execute and deliver to plaintiff the agreement accepted by 
them, and marked “Exhibit B”, hereto annexed and!made 
part hereof, as aforesaid. 

4. That the defendants be required, upon the payment 

of the purchase price to them, as set forth in the 
4 more formal agreement, marked “Exhibit B”, to 
deliver to plaintiff all of the shares of the Capital 
stock of M. A. Leese Radio Corporation, duly endorsed. 

5. And for such other and further relief as to this Court 

i 

may seem meet and proper. 

Respectfully submitted, 

HEARST RADIO, IN) 

By T. J. WHITE 

ELISHA HANSON 
ELIOT C. LOVETT 
Attorneys for Plaintiff, 


C. 

President. 
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City of Washington 

District of Columbia ss: 

I, T. J. White, being first duly sworn, on oath depose 
and say that I have read the foregoing BILL FOR SPE¬ 
CIFIC PERFORMANCE by me subscribed as President 
of the plaintiff corporation, Hearst Radio, Inc., and that I 
know the contents thereof; that the statements made 
therein as of my personal knowledge are true, and that 
those made upon information and belief I verily believe to 
be true. 

T. J. WHITE 

SUBSCRIBED AND SWORN TO before me this 29th 
day of April, 1935. 

ALFRED L. BENNETT 

(Seal) Notary Public , D. C. 

5 Exhibit A 

Washington, D. C. 

January 12, 1935. 

To the Administrators of the Estate of M. A. Leese: 

We offer to purchase the entire stock of the capital stock 
of the M. A. Leese Radio Corporation, with the following 
understanding: 

The purchase price is $285,000 (two hundred and eighty- 
five thousand dollars) to be paid on the following terms 
and conditions: 

$50,000.00 (fifty thousand dollars) within ten days after 
the approval by the Federal Communications Commission 
of the transfer and sale of this station; 

$20,000.00 (twenty thousand dollars) each six month 
thereafter for a period of three years; 

$50,000.00 (fifty thousand dollars) in the ensuing year; 

$65,000.00 (sixty-five thousand dollars) the year after 
that. 

Interest shall be paid at the rate of $3,000 (three thou¬ 
sand dollars per year; $1,500.00 (fifteen hundred dollars) 
accompanying each payment on principal. 

We undertake to furnish you security satisfactory to 
your legal and financial advisors concerning all deferred 
payments. 



HEARST RADIO, INC., VS. LORAINE LEESE GOOD, ET AL. 5 

We understand that the stock will be delivered free of 
all liens and encumbrances. 

It is understood and agreed that the revenue from your 
existing lease ($36,000.00—thirty six thousand dollars per 
year) with the National Broadcasting Company will con¬ 
tinue to be paid by National Broadcasting Company tb you 
and that we have no interest therein. 

We undertake to lease from you the premises now oc¬ 
cupied by the corporation, 710-712 Eleventh Street, ijr. W., 
Washington, for a period of three years beyond the pres¬ 
ent National Broadcasting Company lease, at a rental of 
$6,000 (six thousand dollars) per year, payable you 
monthly. 

It is understood and agreed that this transaction is sub¬ 
ject to the approval of the Supreme Court of the District 
of Columbia, the Federal Communications Commissiqn and 
the National Broadcasting Company. 

We hereby bind ourselves, our successors and assigns 
to the continuation of the call letters “WMAL” for a 
period of fifty years. 

It is agreed that the M. A. LEESE OPTICAL 
6 COMPANY will for a period of not less than five 
years after the termination of the present leade with 
National Broadcasting Company, be given, as a pa^t con¬ 
sideration of this sale, announcements over WMAL having 
a value of not less than $5,000.00 (five thousand dollars) 
per year. 

It is understood that you are to secure proper easements 
for the antenna over all intervening property between 710 
and 726 Eleventh Street, N. W., Washington, D. C. j 

It is understood that this agreement is to be worked out 
in complete detail, embodying the principal points Set out 
herein and other points mutually satisfactory to the seller 
and the purchaser. 

It is agreed that, as a part of the consideration of "this 
agreement, the purchaser shall have the right to continue 
the antenna of WMAL over the property at 720 Eleventh 
Street, N. W., and the right to continue the antenna tower 
on the property owned by the estate, namely 726 Eleventh 
Street, N. W., Washington, and in the event of a isale of 
any of the property now owned by the Estate, nambly 710, 
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712, 720 and 726 Eleventh Street, N. W., Washington, D. C. 
at any time in the future, it shall be sold subject to the 
maintenance of the Antenna on and over this property. 

(Sgd) T. J. WHITE, 

Vice-President 

: HEARST RADIO, INCORPORATED 

We, the undersigned, Administrators of the Estate of M. 
A. LEESE, hereby accept and approve in general terms 
this agreement, subject to its being worked out in detail 
mutually satisfactory to us and to the purchaser, and sub¬ 
ject to our approval of the sufficiency of the security of¬ 
fered to guarantee any and all deferred payments. 

i(SGD) LORAINE LEESE GOOD 
(SGD) MARTIN NORMAN LEESE 
(SGD) WILLIAM EARL LEESE 

Administrators of the Estate 
of M. A. Leese . 

Dated at Washington, D. C. 

This 12th day of January, 1935. 


7 Exhibit “B” 

THIS AGREEMENT 

MADE this ...day of February, 1935, between 


LORAINE LEESE GOOD, MARTIN NORMAN LEESE 
and WILLIAM EARL LEESE, individually and as admin¬ 
istrators of the Estate of Martin A. Leese, deceased, and 
FANNIE I. LEESE, hereinafter called “Sellers”, 
HEARST RADIO, INC., hereinafter called “Buyer”, and 
M. A. LEESE RADIO CORPORATION, incorporated un¬ 
der the laws of Delaware, hereinafter called “Broadcast¬ 
ing Company”. 

WHEREAS, the late Martin A. Leese owned or con¬ 
trolled all the outstanding capital stock of the Broadcast¬ 
ing Company, and died leaving nine hundred and seventy- 
five (975) shares of said stock as a part of his personal 
estate; and 

WHEREAS, the said Martin A. Leese died intestate, 
leaving surviving him a widow, the afore-mentioned Fannie 
I. Leese, and as his sole heirs at law and next of kin three 
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adult children, being the aforementioned Loraine Leese 
Good, Martin Norman Leese and William Earl Leese; all 
of whom are the administrators of the estate of their said 
dceased father, Martin A. Leese; and 

WHEREAS, it is the desire of the Sellers to sell td the 
Buyer all of the outstanding common stock of the said 
Broadcasting Company: 

NOW, THEREFORE, WITNESSETH: That, in consid¬ 
eration of the mutual promises and agreements hereinafter 
stated, the parties above named do agree with each other, 
their respective successors and assigns, as follows: 

FIRST: Sellers hereby agree to sell to the Buyer,j and 
Buyer agrees to buy from the Sellers, all of th|e is- 
8 sued and outstanding capital stock of the Broad¬ 
casting Company, consisting of one thousand (ljOOO) 
shares of common stock of no par value. 

SECOND: The purchase price is Two Hundred Eighty- 
five Thousand Dollars ($285,000.00) to be paid in ca^h or 
by certified check at the date of settlement as hereinafter 
provided. | 

THIRD: Sellers and Broadcasting Company wajrrant 
title to said stock and that the stock herebv to be 

m! 

the properties owned by the Broadcasting Company, 
real and personal, as separately indicated by the 
schedules, are free from all mortgages or other 
and/or encumbrances of whatsoever nature except 
isting lease with National Broadcasting Company, 
January 13th, 1933. 

FOURTH: Broadcasting Company warrants that jthere 
are no claims against it, except current indebtedness agreed 
to be paid and satisfied as hereinafter set forth. Sellers 
and Broadcasting Company agree to make available to 
Buyer for immediate inspection and examination all books, 
records and papers appertaining to the business of the 
Broadcasting Company. Attached hereto is a statement 
of Broadcasting Company’s assets and liabilities; and 
Sellers and Broadcasting Company further warrant that 
there are no other assets and no other liabilities. 

FIFTH: Sellers agree to grant by deed to Buyer and its 
successors and assigns perpetual easements for the broad¬ 
casting antennae on and transmission wires over the! prop- 
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erties owned by Sellers, upon which the antennae are now 
constructed, and over which transmission wires extend, in¬ 
cluding the rights of ingress and egress in said properties 
at all reasonable times for the purpose of repairs to and 
maintenance of the towers and wires and anything 

9 incident thereto. Sellers hereby further agree that 
if, as and when they sell any of the parcels of prop¬ 
erty upon which the antennae are located and over which 
the transmission wires are extended, they will make such 
sale or sales subject to such easements, and the same shall 
be incorporated in the deed or deeds as covenants running 
with the land. Sellers further agree to secure from the 
owners of the other parcels or property over which the said 
transmission wires extend similar easements, as hereinbe¬ 
fore described, for a period of twrenty-five years. Buyer 
for itself, its successors and assigns, further agrees that 
if and when they move the transmitting station from its 
present location, they will relinquish the easements to be 
acquired by them by proper instruments in writing to the 
respective owners of said properties. 

SIXTH: Sellers and Broadcasting Company further war¬ 
rant that the personal property owned by the Broadcast¬ 
ing Company is in good and workable condition. The Sell¬ 
ers will indemnifv and hold the Buver and the Broadcast- 

•/ %/ 

ing Company harmless from any and all loss or damage 
of whatsoever nature or kind resulting from or growing 
out of anything done or omitted by Sellers or Broadcasting 
Company, or either, up to the date of settlement. 

SEVENTH: Adjustment of current assets and current 
liabilities of Broadcasting Company shall be made as of 
the date of settlement. Sellers shall pay or discharge all 
liabilities then 'due or accrued, and they shall be entitled 
to all cash on hand and accounts receivable as of that date. 
All assessments and taxes, both Federal and of the Dis¬ 
trict of Columbia and state corporate tax, shall be pro¬ 
rated as of the date of settlement. 

10 EIGHTH: It is further understood and agreed 
that there is an outstanding lease between the 

Broadcasting Company as lessor and the National Broad¬ 
casting Company as lessee of the radio station of the 
Broadcasting Company, (a copy of which said lease is 
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hereto attached and made a part hereof), and that the said 
lease shall remain in full force and effect. As a pirt of 
the consideration of this agreement, the Buyer agreed that 
the Broadcasting Company, at the date of settlement as 
hereinafter provided, shall and will transfer and assign 
to the Sellers, or their assigns, all of its right, title and 
interest in and to the rental agreed to be paid by the lessee 
to the lessor in said lease, the said rental which is Tjiirty- 
six Thousand Dollars ($36,000.00) per year to be paid 
directly to the Sellers, or their assigns, by the lessee. The 
Broadcasting Company further agrees that it will not 
breach the terms of said lease, and that in the event of a 
breach of the said lease by the lessee, that it will permit 
the Sellers to take such legal steps, in its name if heces- 
sary, but at the Sellers own expense, as may be necessary 
to enforce the terms and provisions of the said lea$e and 
to collect the said rental. 

NINTH: On the date of settlement Sellers will execute 
and deliver to Buyer or its assigns, according to thd form 
hereto annexed, a lease of all the space now occupied by 
Radio Broadcasting Station WMAL in the premises known 
as 710-712 Eleventh Street, Northwest, Washington, |D. C., 
for a term of three years commencing immediately upon 
the termination of the present lease of and relinquishment 
of possession of premises by the National Broadcasting 
Company, hereinbefore mentioned. The rental fof such 
premises shall be Six Thousand Dollars ($6,000.00) 
11 per year, payable monthly in advance, and the buyer 
agrees to accept such lease. 

TENTH: Buyer agrees that it will continue, Federal 
authority permitting, for a period of fifty years the hse of 
the call letters WMAL. 

ELEVENTH: Buyer agrees that for a period of five 
years after the termination of the lease with the National 
Broadcasting Company, hereinbefore mentioned, the M. A. 
Leese Optical Company shall be entitled to and Receive 
announcements over station WMAL, consisting o| fifty 
words in the morning between the hours of nine and twelve 
and fifty words in the evening between six and ten o’clock, 
during each day of the said period, at such times a^s may 
from time to time be assigned by the station manager. 
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This term is of the essence of the contract, and is a part 
of the consideration for the purchase and sale. 

TWELFTH: On the date of settlement all officers and 
members of the Board of Directors of the Broadcasting 
Company shall resign, so that the further management of 
the affairs of the company shall forthwith be under the 
Buyer’s control. 

THIRTEENTH: The date of settlement shall be on the 
tenth dav after the Federal Communications Commission 
shall have given its final written consent to the transfer 
hereby contemplated of the capital stock of the Broadcast¬ 
ing Company, pursuant to the provisions of the Communi¬ 
cations Act of 1934, or sooner, at the Buyer’s option after 
such consent shall have been given. This agreement is ex¬ 
pressly subject to such consent, and the Sellers, Buyer and 
Broadcasting Company agree to do everything necessary 
and proper to procure it. 

FOURTEENTH: It is mutually understood and 
12 agreed that the transfer herein contemplated is sub¬ 
ject to the approval of the Supreme Court of the 
District of Columbia in the matter of the Estate of Martin 
A. Leese, deceased, and the National Broadcasting Com¬ 
pany. 

FIFTEENTH: It is mutually understood and agreed by 
and between the parties hereto that the radio broadcast 
station license issued bv the Federal Communications Com- 
mission has been issued to the National Broadcasting Com- 
panv and is not held bv M. A. LEESE RADIO CORPORA- 
TION. It is further mutually understood and agreed that 
in accordance with the lease, copy of which is annexed here¬ 
to, between the broadcasting company and National Broad¬ 
casting Company, that at the termination of the lease all 
of the parties hereto will use their best efforts to secure a 
transfer of the license to the broadcasting company, or its 
successors and assigns, but neither the broadcasting com¬ 
pany nor any of the sellers signing this agreement assume 
any responsibility with respect to the assignment of the 
license. 

SIXTEENTH: The parties agree to do such other acts 
from time to time and to execute and deliver such other 
and further documents or instruments as may be necessary 
to carry out the intent and purpose of this agreement. 


r 
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IN WITNESS WHEREOF, the parties hereto have 
caused this agreement to be executed on the day and 
13 year first hereinabove written. 


•.... • 

| 

.. 

Individually and as Ad¬ 
ministrators of the instate 
of Martin A. Leesq , de¬ 
ceased. 

WITNESSES: 
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HEARST RADIO, INC., 

I 



Vice-Presi 


-t 


ent. 


M. A. LEESE RADld COR¬ 
PORATION 

By . 

Motion to Dismiss 


Filed May 20, 1935 

j 

******** 

Now comes the defendants, Loraine Leese Good, jMartin 
Norman Leese and William Earl Leese, Administrators of 
the Estate of M. A. Leese, by their attorneys, and move the 
Court to dismiss the bill of complaint filed herein against 
them, as such Administrators, and Fannie I. Leese, for the 
following reasons: 

1. The instrument dated January 12th, 1935, perform¬ 
ance of which is sought to be specifically enforced, is not a 
valid or binding contract. 

2. The instrument dated January 12th, 1935, is too in¬ 
definite and uncertain to entitle plaintiff to specific per¬ 
formance thereof in equity. 


I 
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3. The instrument dated January 12th, 1935, is impos¬ 
sible of performance by the administrators. 

4. The instrument dated January 12th, 1935, and the so- 
called more formal agreement are unenforceable under the 
Statute of Frauds. 

5. The suit is prematurely brought. 

6. Plaintiff ha& a complete and adequate remedy at law. 

7. And for other grounds apparent on the face of the bill. 

HAMILTON & HAMILTON 

1 By GEORGE E. HAMILTON, JR. 

Attorneys for Loraine Leese 
Good y Martin Norman Leese , 
and William Earl Leese , Ad¬ 
ministrators of the Estate of 
M. A . Leese . 

15 Motion of Fannie I. Leese to Dismiss 

Filed May 20, 1935 

* * * m # * # * 

Now comes the defendant, Fannie I. Leese, by her at¬ 
torneys, and moves the Court to dismiss the bill of com¬ 
plaint filed herein against her and others, for the follow¬ 
ing reasons: 

1. The instrument dated January 12th, 1935, perform¬ 
ance of which is sought to be specifically enforced, is not 
a valid or binding contract. 

2. The instrument dated January 12th, 1935, is too in¬ 
definite and uncertain to entitle plaintiff to specific per¬ 
formance thereof in equity. 

3. The instrument dated January 12th, 1935, is impos¬ 
sible of performance by the administrators. 

4. The instrument dated January 12th, 1935, and the so- 
called more formal agreement are unenforceable under the 
Statute of Frauds. 

5. The suit is prematurely brought. 

6. Plaintiff has a complete and adequate remedy 

16 at law. 

7. And for other grounds apparent on the face of 

the bill. 

8. A contract cannot be specifically enforced against a 
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person not a party thereto and this defendant was not a 
party to the instrument of January 12th, 1935. 

HAMILTON & HAMILTON ! 

By GEOEGE E. HAMILTON, iE. 
Attorneys for Defendant Fan¬ 
nie 1. Leese. 

17 Decree Denying Motions to Dismiss 

Filed June 28, 1935 

******** 

Upon consideration of the motion of Loraine Leese Good, 
Martin Norman Leese and William Earl Leese, Adminis¬ 
trators of the Estate of M. A. Leese, to dismiss the b ill of 
complaint filed herein, and the motion of Fannie I. ifyeese 
to dismiss said bill of complaint, and after hearing had 
thereon, it is by the Court this 28th day of June, 1935; 

OEDEEED that each of said motions to dismiss the bill 
of complaint is hereby overruled. Exception noted bf de¬ 
fendants. 

The defendants having indicated to the Court theijr in¬ 
tention to apply to the Court of Appeals for a special ap¬ 
peal the time for said defendants filing answers to th^ bill 
of complaint is hereby extended for twenty days afte^ the 
final disposition by the Court of Appeals of said special 
appeal. 

Approved as to form 
ELISHA HANSON 

DANIEL W. O’DONOGHUE 

Justice. 

Should special appeal be allowed the appeal bond for hosts 
is fixed at $100.00 or $50.00 cash in lieu thereof. 

DANIEL W. O’DONOGHUE. 

Justice. 

18 Separate Answer of Defendants , Loraine ieese 
Good , Martin Norman Leese , and William Earl 
Leese , Administrators of the Estate of M. A. Leese. 

Filed October 14, 1935 

******** 

For answer to the Bill of Complaint for Specific Per¬ 
formance filed herein, or so much and such parts thereof 
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as these defendants are advised it is material and neces¬ 
sary for them to make answer unto, answering, say: 

1. They admit on information and belief the allegations 
contained in paragraph 1 of said bill. 

2. They admit the allegations contained in paragraph 2 
of said bill. 

3. They admit the allegations contained in paragraph 3 
of said bill, but deny that Fannie I. Leese is a proper party 
to this suit. 

4. In answer to paragraph 4 of said bill these defen¬ 
dants admit that on January 12th, 1935, these defendants, 
as administrators, signed the paper writing bearing said 

date, copy of which is attached to the bill of com- 
19 plaint and marked “Exhibit A”, but deny that said 
paper writing is a written agreement as alleged in 
said bill. Thev denv that the entire capital stock of the 
M. A. Leese Radio Corporation was wholly and exclusively 
owned by the defendants. They deny that they, as admin¬ 
istrators, or that all of the defendants agreed to sell said 
stock. They deny that said instrument of January 12th, 
1935, was a valid or binding agreement for the purchase 
of said stock. Thev denv that the defendant, Fannie I. 
Leese, signed or assented to said written instrument. They 
deny each and all of the other allegations of said paragraph 
4 of said bill. 

5. They deny each and all of the allegations contained in 
paragraph 5 of said bill. 

6. In answer to paragraph 6 of said bill these defendants 
deny that on or about the first of February 1935, plaintiff 
proposed and defendants accepted the so-called more formal 
agreement marked “Exhibit B” attached to said bill of 
complaint. They deny that any of the defendants accepted 
or in any way assented to the so-called more formal agree¬ 
ment marked “Exhibit B” or any other more formal agree¬ 
ment. They deny that the defendant, Fannie I. Leese, is 
a party to the said so-called more formal agreement or any 
other agreement with plaintiff. They admit that Fannie 
I. Leese is entitled to a portion of the capital stock of the 
M. A. Leese Radio Corporation in the settlement of the 
Estate of M. A. Leese, deceased, by virtue of her being the 
widow of the said M. A. Leese. They deny each and all 
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of the other allegations contained in paragraph 6 ofl said 
bill. 

7. In answer to paragraph 7 of said bill these defendants 
admit that they have been advised that the National Broad¬ 
casting Company consented to a sale of the stock of 

20 the M. A. Leese Radio Corporation to Hearst I^adio, 
Inc., but aver that they have been further advised 

by said Broadcasting Company that said consent was Jpred- 
icated upon the information that the said Hearst itadio, 
Inc. had purchased the capital stock of the M. A. teese 
Radio Corporation. 

8. These defendants have not sufficient knowledge or in¬ 
formation to enable them to admit or deny the allegations 
of paragraph 8 of said bill but in so far as the sam4 may 
be material they ask strict proof thereof. 

9. In answer to paragraph 9 of said bill these defen¬ 
dants deny that they accepted the more formal agreement 
referred to in paragraph 9 of said bill. They admit that 
they refused to execute any more formal agreement but 
deny that such refusal was without cause or justification. 
They deny each and all of the other allegations contained 
in said paragraph 9 of said bill. 

10. These defendants deny each and all of the allegations 
contained in paragraph 10 of said bill. 

11. These defendants are advised that the conditions 
upon which the Probate branch of this Court may approve 
any sale of the capital stock of the M. A. Leese Company 
is a matter of law as to which they are not required to an¬ 
swer, but if answer be necessary they admit the necessity 
for the approval of the said Court of any offer made to 
these defendants as administrators for the purchase of 
said stock. They further admit that such approval pannot 
be procured without the execution and delivery oj^ some 
instrument other than the instrument of January 12th, 
1935, for the reason that such instrument of January 12th, 
1935 is not a valid or binding contract. These defendants 

are further advised that their duty and rights as 

21 administrators extend only to the submission to said 
Probate Court of such offers as they may receive 

for the purchase of said stock and which they de^m ad¬ 
vantageous to the estate. 
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12. These defendants deny the allegation contained in 
said paragraph 12 of said bill. 

In further answer to said Bill of Complaint these de¬ 
fendants aver that M. A. Leese, a resident of the District 
of Columbia, died intestate on the first day of December 
1933, being survived by three children, Martin Norman 
Leese, William Earl Leese and Loraine Leese Good, all of 
whom were of age, and by his widow, Fannie I. Leese; 
that by order of this Court, holding a Probate Court, in 
Administration No. 45882, dated December 14th, 1933, 
Martin Norman Leese, William Earl Leese and Loraine 
Leese Good were duly appointed administrators of the Es¬ 
tate of M. A. Leese, and as such administrators are the de¬ 
fendants herein; that one of the principal assets of said 
Estate coming into the hands of these administrators were 
nine hundred and seventy-five (975) shares of the capital 
stock of the M. A. Leese Radio Corporation, which corpora¬ 
tion was incorporated by the said M. A. Leese on February 
16th, 1931, under the laws of the State of Delaware; that 
said Company owns and formerly operated the radio sta¬ 
tion WMAL; that under date of January 13th, 1933, the 
said Company and said M. A. Leese leased said station 
and certain real estate to the National Broadcasting Com¬ 
pany, Inc. for a term of five (5) years, ending January 31st, 
1938; that said M. A. Leese Radio Corporation’s authorized 
capital stock consists of one thousand (1000) shares of no 
par value. 

These defendants further aver that in addition 
22 to considerable personal estate M. A. Leese died 
seized of certain real estate in the District of Co¬ 
lumbia, including 710-712 Eleventh Street, 720 Eleventh 
Street and 726 Eleventh Street; that the space now occu¬ 
pied by the Radio Broadcasting Station WMAL in 710-712 
Eleventh Street is at present covered by the lease to the 
National Broadcasting Company, the title to all of said real 
estate being in the heirs at law of M. A. Leese, subject to 
the dovrer interest of the widow, Fannie I. Leese. 

These defendants further aver that all the facts above 
set out were well known to the plaintiff when the offer of 
January 12th, 1935, was made. 

These defendants further aver that on January 12th, 
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1935, plaintiff’s president met with these defendants for 
the purpose of discussing a proposed sale of the stock of 
the M. A. Leese Radio Corporation owned by the E$tate; 
that in the course of said discussion an offer was made by 
plaintiff’s said president to these defendants as adrjiinis- 
trators to purchase said stock. These defendants adjvised 
plaintiff’s president that they were not ready to accent any 
offer for the purchase of said stock; that many of the terms 
and conditions of such transaction would have to be [given 
further consideration and worked out in detail, plain¬ 
tiff’s president suggested that a memorandum of the [nego¬ 
tiations be drawn up and as a result of this suggestion the 
instrument attached to the Bill of Complaint and mjarked 
Exhibit A was prepared by plaintiff’s president. These 
defendants raised certain questions relative to the terms 
set out in said offer and persisted in their statement that 
they would not and could not sign said memorandunjL until 
they had given the matter further consideration and until 
many of the provisions of said instrument! were 
23 changed and other provisions inserted. They were 
finally induced to sign said instrument only after 
the assurance of the plaintiff’s president and of thejir own 
attorney that it was not a contract but was merely a jmemo- 
randum of the negotiations of the possible sale of said stock 
and that it was in no sense a contract binding upoh these 
defendants. j 

Defendants further aver that thereafter several [confer¬ 
ences were held with plaintiff’s representatives in aiji effort 
to agree upon the terms and conditions of an offer (for the 
purchase of said stock which these defendants could! submit 
to the Probate Court; that because of the unreasonable at¬ 
titude of plaintiff or its representatives they were unable to 
agree on said terms and particularly on the term^ of the 
payment of the proposed purchase price and the nature and 
extent of the easements over intervening property, over 
which property these defendants had no control. Tlley aver 
that no security satisfactory to defendants’ financial ad¬ 
visers to secure the deferred payments has been offered by 
plaintiff. These defendants further aver that neither they 
nor anyone authorized in their behalf ever consented to the 
payment by plaintiff of the purchase price of sa^d stock 
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in cash, one of the reasons being that a sale for cash would 
have resulted in greately increased income taxes to the 
estate. 

These defendants aver that during the course of these 
negotiations plaintiff submitted several forms of agree¬ 
ments to defendants’ attorney for consideration, none of 
which were acceptable to their attorney or to them. They 
deny that on or about the first of February, 1935, plaintiff 
submitted the agreement, copy of which is attached to 

24 the Bill of Complaint and marked Exhibit B. They 
aver that they never saw said agreement until served 

wdth a copy of the Bill of Complaint in this case, and fur¬ 
ther aver that an agreement similar to this agreement but 
dated the.day of April, was submitted to their attor¬ 

ney about three o’clock p.m. April 3rd, 1935, with the de¬ 
mand for the execution and delivery of the same by five 
o’clock that same day. These defendants aver that the 
terms and conditions of all of the agreements submitted 
were unsatisfactory to them as administrators of said es¬ 
tate and they deny that they or anyone for or on their 
behalf ever accepted or consented to any of said agree¬ 
ments. 

These defendants aver that any acceptance that they as 
administrators may have made to the offer of the plaintiff 
of January 12th, 1935, was conditional and qualified and 
such acceptance does not constitute a contract. 

These defendants further aver that the instrument of 
January 12th, 1935 as a contract of sale is void by reason 
of the provisions of Section 323 of the Code of the District 
of Columbia (Title 29, Section 232, 1929 Code). 

These defendants further aver that the terms and condi¬ 
tions of said instrument of January 12th, 1935 are too in¬ 
definite and uncertain to be specifically enforced by a Court 
of Equity. 

These defendants further aver that as such administra¬ 
tors they have no title to the real estate referred to in said 
instrument of January 12th, 1935, and that the stock in the 
said M. A. Leese Radio Corporation is held by them sub¬ 
ject to the claims of creditors, expenses of adminis- 

25 tration, and the balance subject to distribution to 
the next of kin, including distribution of one-third to 



HEARST RADIO, INC., VS. LORAINE LEESE GOOD, ET AL. 


19 


the widow, and because of this lack of title said instrument 
is not a contract that can be specifically enforced in Eqjiity. 

These defendants further aver that by reason of Section 
323 of the Code of the District of Columbia and by reason 
of the terms of the instrument of January 12th, 1935, said 
instrument is impossible of performance by an Equity 
Court until the offer made by plaintiff has received th<j ap¬ 
proval of the Probate division of this Court, and a Court 
of Equity will not specifically enforce an instrument wjhich 
requires the approval of some other tribunal. 

These defendants further aver that said instrument of 
January 12th, 1935, was not signed by Fannie I. Leese^ the 
widow of decedent, who is entitled to one-third of said 
stock, and is therefore unenforceable under Sections 1117 
and 1119 of the Code of the District of Columbia, and they 
further aver that the so-called more formal agreement^ not 
having been signed by any of the defendants is also Unen¬ 
forceable under said section of the Code. 

These defendants further aver that said instrument of 
January 12th, 1935, is merely an offer by plaintiff, or a 
statement by plaintiff, of its readiness to purchase stoqk on 
the terms and conditions therein stated, and that a^ ad¬ 
ministrators of said Estate their sole right and duty with 
reference thereto is to submit the same, together witfy any 
other offers that they may receive for the purchase of said 
stock to the Probate Court, if they in their discretion ^eem 
such offers advantageous to said Estate. 

AND WHEREFORE having fully answered ■fhese 
26 defendants pray to be hence dismissed with theiij rea¬ 
sonable costs. 

LORAINE LEESE GOOD 
MARTIN NORMAN LEESE 
WILLIAM EARL LEESE j 
Administrators of the Estate 
of M. A. Leese . 

We, Loraine Leese Good, Martin Norman Leese,j and 
William Earl Leese, Administrators of the Estate of Al. A. 
Leese, do solemnly swear that we have read the foregoing 
answer by us subscribed and know the contents thereof ^ that 
the matters and things therein stated on personal know- 
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ledge are true, and those stated on information and belief 
we believe to be true. 

LORAINE LEESE GOOD 
MARTIN NORMAN LEESE 
WILLIAM EARL LEESE 

Subscribed and sworn to before me this 14 day of October, 
A. D., 1935. 

WILLIAM J. JOHNSON, 

(Seal) Notary Public , D. C. 

HAMILTON & HAMILTON 
Bv GEORGE E. HAMILTON, JR., 

Attys. for defendant. 

27 Separate Answer of Defendant , Famnie 1. Leese. 

Filed October 14, 1935 
****** 

For answer to the Bill of Complaint for Specific Per¬ 
formance filed herein, or so much and such parts thereof as 
this defendant is advised it is material and necessarv for 
her to make answer unto, answering, says: 

1. She admits on information and belief the allegations 
contained in paragraph 1 of said bill. 

2. She admits the allegations contained in paragraph 2 
of said bill. 

3. She admits the allegations contained in paragraph 3 of 
said bill, but denies that she is a proper party to this suit. 

4. In answer^to paragraph 4 of said bill this defendant 
admits that on January 12th, 1935, the defendants, Loraine 
Leese Good, Martin Norman Leese and William Earl Leese, 
as administrators, signed the paper writing bearing said 
date, copy of which is attached to the bill of complaint and 

marked 44 Exhibit A”, but denies that said paper 

28 writing is a written agreement as alleged in said bill. 
She denies that the entire capital stock of the M. A. 

Leese Radio Corporation was wholly and exclusively owned 
bv the defendants. She denies that the defendant adminis- 
trators or that this defendant agreed to sell said stock. She 
denies that said instrument of January 12th, 1935, was a 
valid or binding agreement for the purchase of said stock. 
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She denies that this defendant signed or assented to said 
written instrument. She denies each and all of the other 
allegations of said paragraph 4 of said bill. 

5. She denies each and all of the allegations contained in 
paragraph 5 of said bill. 

6. In answer to paragraph 6 of said bill this defendant 
denies that on or about the first of February 1935 plain¬ 
tiff proposed and defendants accepted the so-called more 
formal agreement marked ‘ 4 Exhibit B” attached to said 
bill of complaint. She denies that any of the defendants 


accepted or in any way assented to the so-called more formal 
agreement marked “Exhibit B” or anv other more formal 
agreement. She denies that she is a party to the said so- 
called more formal agreement or any other agreement with 
plaintiff. She admits that she is entitled to a portion of the 
capital stock of the M. A. Leese Radio Corporation in the 
settlement of the Estate of M. A. Leese, deceased, byf vir¬ 
tue of her being the widow of the said M. A. Leese. ! She 
denies each and all of the other allegations contained in 
paragraph 6 of said bill. 

7. In answer to paragraph 7 of said bill this defendant 
admits that she has been advised that the National Broad¬ 
casting Company consented to a sale of the stock of the 

M. A. Leese Radio Corporation to Hearst Radio, 
29 Inc., but avers that she has been further advisecjl that 
said consent was predicated upon the information 
that the said Hearst Radio, Inc. had purchased the capital 
stock of the M. A. Leese Radio Corporation. 

8. This defendant has not sufficient knowledge or infor¬ 
mation to enable her to admit or deny the allegations of 
paragraph 8 of said bill but in so far as the same may be 
material she asks strict proof thereof. 

9’. In answer to paragraph 9 of said bill this defendant 
denies that she or the other defendants accepted the more 
formal agreement referred to in paragaph 9 of said bill. 
She admits that the defendants refused to execute any more 
formal agreement but denies that such refusal was without 
cause or justification. She denies each and all of the other 
allegations contained in said paragraph 9 of said bill. 

10. This defendant denies each and all of the allegations 
contained in paragraph 10 of said bill. 



22 HEAKST RADIO, INC., VS. LORAINE LEESE GOOD, ET AL. 


11. This defendant is advised that the conditions upon 
which the Probate branch of this Court may approve any 
sale of the capital stock of the M. A. Leese Company is a 
matter of law as to which she is not required to answer, but 
if answer be necessay she admits the necessity for the ap¬ 
proval of the said Court of any offer made to the defendant 
administrators for the purchase of said stock. She further 
admits that such approval cannot be procured without the 
execution and deliverv of some instrument other than the 
instrument of January 12th, 1935, for the reason that such 
instrument of January 12th, 1935 is not a valid or binding 

contract. This defendant is further advised that the 
30 duty and rights of the defendant administrators ex¬ 
tend only to the submission to said Probate Court of 
such offers as they may receive for the purchase of said 
stock and which they deem advantageous to the estate. 

12. This defendant denies the allegations contained in said 
paragraph 12 of said bill. 

In further answer to said Bill of Complaint this defen¬ 
dant avers that M. A. Leese, a resident of the District of 
Columbia, died intestate on the first day of December 1933, 
being survived by three children, Martin Norman Leese, 
William Earl Leese and Loraine Leese Good, all of whom 
were of age, and by this defendant, his widow’; that by 
order of this Court, holding a Probate Court, in Adminis¬ 
tration No. 45882, dated December 14th, 1933, Martin Nor¬ 
man Leese, William Earl Leese and Loraine Leese Good 
were duly appointed administrators of the Estate of M. A. 
Leese, and as such administrators are the defendants here¬ 
in; that one of the principal assets of said Estate coming 
into the hands of said administrators were nine hundred 
and seventy-five (975) shares of the capital stock of the 
M. A. Leese Radio Corporation, v’hich Corporation wras in¬ 
corporated by the said M. A. Leese on February 16th, 1931, 
under the law r s of the State of Delaware; that said Com¬ 
pany owns and formerly operated the radio station WMAL; 
that under date of January 13th, 1933, the said Company 
and said M. A. Leese leased said station and certain real 
estate to the National Broadcasting Company, Inc. for a 
term of five (5) years, ending January 31st, 1938; that said 
M. A. Leese Radio Corporation’s authorized capital stock 
consists of one thousand (1000) shares of no par value. 
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This defendant further avers that in addition to 

31 considerable personal estate M. A. Leese died seized 
of certain real estate in the District of Columbia! in¬ 
cluding 710-712 Eleventh Street, 720 Eleventh Street and 
726 Eleventh Street; that the space now occupied byj the 
Radio Broadcasting Station WMAL in 710-712 Eleventh 
Street is at present covered by the lease to the National 
Broadcasting Company, the title to all of said real estate 
being in the heirs at law of M. A. Leese, subject to the 
dower interest of this defendant. 

This defendant further avers that she was not present at 
the negotiations between plaintiff and the defendant ad¬ 
ministrators and that she was not advised or consulted Vith 
reference to said negotiations. She denies that the said ad¬ 
ministrators were authorized by her to sign the writte^ in¬ 
strument of January 12th, 1935 for her or on her behalf. 
She denies that the so-called more formal agreement mafked 
‘ 4 Exhibit B”, attached to the bill of complaint, -was dver 
submitted to her for her approval, and she further denies 
that any instrument of any kind, character or description 
relating to the sale of the stock in question to the plaihtiff 
was accepted or approved by her or on her behalf by any 
authorized person or persons. She avers that she nbver 
saw said instruments or copies thereof until she was served 
with a copy of the bill of compaint in this suit. 

This defendant further avers that as the widow of Mar¬ 
tin A. Leese she owns a dower interest in the real estate in 
question and she is entitled to her one-third distributive 
share of the stock of the M. A. Leese Company. She dvers 
that the estate of M. A. Leese is solvent. She avers thht as 
the owner of the dower rights in said real estate and as 
the party entitled to one-third distributive shaije of 

32 said stock, she does not approve and does not con¬ 
sent to the sale of said stock or the leasing of said 

real estate in accordance with plaintiff’s offer or td the 
plaintiff. 

This defendant avers that any acceptance that said ad¬ 
ministrators may have made to the offer of the plaintiff of 
January 12th, 1935, was conditional and qualified and jsuch 
acceptance does not constitute a contract. 

This defendant further avers that the instrument of 
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January 12th, 1935 as a contract of sale is void by reason 
of the provisions of Section 323 of the Code of the District 
of Columbia (Title 29, Section 232, 1929 Code). 

This defendant further avers that the terms and condi¬ 
tions of said instrument of January 12th, 1935 are too in¬ 
definite and uncertain to be specifically enforced by a Court 
of Equity. 

This defendant further avers that said administrators 
have no title to the real estate referred to in said instru¬ 
ment of January 12th, 1935, and that the stock in the said 
M. A. Leese Radio Corporation is held by them subject to 
the claims of creditors, expenses of administration, and the 
balance subject to distribution to the next of kin, including 
distribution of one-third to this defendant, and because of 
this lack of title said instrument is not a contract that can be 
specifically enforced in Equity. 

This defendant further avers that by reason of Section 
323 of the Code of the District of Columbia and by reason 
of the terms of the instrument of January 12th, 1935, said 
instrument is impossible of performance by an Equity 
Court until the offer made by plaintiff has received 
33 the approval of the Probate division of this Court, 
and a Coikrt of Equity will not specifically enforce an 
instrument which requires the approval of some other 
tribunal. 

This defendant further avers that said instrument of 
January 12th, 1935 was not signed by her, the widow of 
decedent, who is entitled to one-third of said stock, and is 
therefore unenforceable under Sections 1117 and 1119 of 
the Code of the District of Columbia, and she further avers 
that the so-called more formal agreement, not having been 
signed by any of the defendants, is also unenforceable under 
said sections of the Code. 

This defendant further avers that said instrument of 
January 12th, 1935, is merely an offer by plaintiff, or a 
statement by plaintiff, of its readiness to purchase stock on 
the terms and conditions therein stated, and that the sole 
right and duty of the administrators with reference thereto 
is to submit the same, together with any other offers that 
they may receive for the purchase of said stock to the Pro¬ 
bate Court, if they in their discretion deem such offers ad¬ 
vantageous to said Estate. 
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AND WHEREFORE having fully answered this defen¬ 
dant prays to be hence dismissed with its reasonable co^ts. 

FANNIE I. LEESE 

I do solemnly swear that I have read the foregoing an¬ 
swer by me subscribed and know the contents thereof; tlhat 
the matters and things therein stated on personal know¬ 
ledge are true, and those stated on information and belief I 
believe to be true. j 

34 FANNIE I. LEESE | 

i 

Subscribed and sworn to before me this 14 day of October, 
A. D., 1935. i 

WILLIAM J. JOHNSON j 
(Seal) Notary Public , D. 'C . 

HAMILTON & HAMILTON 
By GEORGE E. HAMILTON, JR., 

Attorney for defendant. 

i 

35 Memorandum Opinion j 

Filed June 15, 1936 

. i 

I think that there are several reasons why the bill call not 
be sustained. 

1. The preliminary agreement between the plaintiff and 
the defendant administrators provides in the offer of the 
plaintiff: | 

“It is understood that this agreement is to be worked 
out in complete detail, embodying the principal points set 
out herein and other points mutually satisfactory t<() the 

seller and the purchaser.” j 

j 

and the acceptance by the administrators was as follojvs: 

“We, the undersigned, Administrators of the Estate of 
M. A. Leese, hereby accept and approve in general ierms 
this agreement, subject to its being worked out in detail mu¬ 
tually satisfactory to us and to the purchaser, and subject 
to our approval of the sufficiency of the security offered to 
guarantee any and all deferred payments.” 

The matters left for future agreement have never! been 
“worked out in complete detail, embodying-other points 
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mutually satisfactory to the seller and the purchaser”, nor 
have the administrators ever approved “the security of¬ 
fered to guarantee any and all deferred payments”. In 
view of the unwillingness of the administrators to accept 
payment in cash, due to a fear of an increase in the amount 
of taxes upon the sale of the property, of their demand that 
the deferred payments be secured by government bonds, 
to which the plaintiff did not assent, I find that on these 
points at least there has been no binding agreement as a 
basis of this suit. 

2. Certain provisions of the agreement which the defen¬ 
dants claim are impossible of performance have been 
waived by the plaintiff. I think that the plaintiff has the 
right to do this but without the right to any diminution of 
the consideration. But as to certain easements it contends 

that if the defendants are unable to give them, the 
36 plaintiff should not be required to rent the defen¬ 
dants’ property. The court cannot make a contract 
for the parties and then undertake to have it specifically 
performed. 

3. The preliminary agreement provides that the contract 
shall be subject to the approval of the Supreme Court of 
the District of Columbia. That approval would have to be, 
of course, by the Probate Division, and in view of the fact 
that Mrs. Leese, the widow of the decedent, who was not a 
party to the preliminary agreement, but who is one of the 
chief distributees of the estate, is opposed to the sale, it is 
more than doubtful whether the contract would be approved 
by that Court. The plaintiff contends that the administra¬ 
tors acted as the agents of Mrs. Leese in making the agree¬ 
ment, but apart from any question as to the power of ad¬ 
ministrators to act as agents, the testimony shows that 
while Mrs. Good w^as in the habit of negotiating matters for 
her mother in connection with her property, she did not 
have the power to contract on behalf of her mother. 

The bill should be dismissed with costs. 

JENNINGS BAILEY 

Justice . 


HEARST RADIO, INC., VS. LORAINE LEESE GOOD, ET AL. 


27 


37 Final Decree Dismissing Bill 

Filed June 24, 1936 

****** 

This cause came on to be heard at this term; and there¬ 
upon, upon consideration thereof, it is this 24th day of 
June, A. D. 1936, adjudged, ordered and decreed as fol¬ 
lows: 

1. That the bill of complaint herein be and it is hereby dis¬ 
missed. 

2. That the defendants recover from the plaintiff tfheir 

costs to be taxed bv the Clerk of the Court. 

* 

JENNINGS BAILEY 

Justice 

Exceptions taken and appeal noted in open court by At¬ 
torney for plaintiff. Amount of undertaking on appeal is 
fixed at $100 or $50.00 cash deposit. 

JENNINGS BAILEY 

Justice . 


i 

Memorandum 


JUNE 24, 1936 

$50 deposited by Mr. Hanson in lieu of bond on appeal. 


38 Findings of Fact 

Filed June 26,1936. 

****** 

The Court, on final hearing of the above-entitled cau^e on 
its merits, makes the following findings of fact : 

1. The plaintiff, Hearst Radio, Inc., is a corporation in¬ 
corporated under the laws of the State of New York, j 

2. The defendants, Loraine Leese Good, Martin Norman 
Leese and William Earl Leese, are the administrators of 


the estate of M. A. Leese, deceased, and the defendant, 
Fannie I. Leese, is the widow of M. A. Leese, deceased 
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3. That M. A. Leese died intestate December 1st, 1933, 
being survived by his said widow, Fannie I. Leese, and three 
children, William Earl Leese, Martin Norman Leese, and 
Loraine Leese Good, who were his only heirs at law and 
next of kin. 

4. On December 14th, 1933, the said William Earl 

39 Leese, Martin Norman Leese, and Loraine Leese 
Good were appointed administrators of the Estate of 

M. A. Leese; said estate owned 975 shares out of a total 
1000 shares of the capital stock of the M. A. Leese Radio 
Coporation, which corporation owned radio station located 
in Washington, D. C. and known as WMAL. Said estate 
also owned other securities and the said M. A. Leese at the 
time of his death was seized of certain real estate, including 
710-712 Eleventh Street, in a part of which property is 
located the radio station and studios and one of the antenna 
towers of WMAL, and 726 Eleventh Street, on which build¬ 
ing is located the other antenna tower, and 720 Eleventh 
Street. The other five intervening properties over which 
the radio antenna extends were not owned by M. A. Leese 
or the parties hereto. 

5. In January 1933 the M. A. Leese Radio Corporation 
and M. A. Leese leased station WMAL and a part of 710- 
712 Eleventh Street to the National Broadcasting Company 
for a period of five years, expiring January 31st, 1938. 

6. On or about January 12th, 1935, a preliminary agree¬ 
ment bearing said date, copy of which is marked Exhibit A 
and attached to plaintiff’s bill of complaint, was signed by 
plaintiff, by its vice-president, and by the defendants, 
Loraine Leese Good, Martin Norman Leese and William 
Earl Leese, as administrators of the Estate of M. A. Leese. 
Said preliminary agreement was in the form of an offer by 
the plaintiff, which provided in part as follows: 

‘‘ It is understood that this agreement is to be worked out 
in complete detail, embodying the principal points set out 
herein and other points mutually satisfactory to the seller 
and the purchaser.” 

The acceptance by the administrators was in the fol- 

40 lowing language: 

“We, the undersigned Administrators of the Es- 


N 
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tate of M. A. Leese, hereby accept and approve in genbral 
terms this agreement, subject to its being worked out in de¬ 
tail mutually satisfactory to us and to the purchaser, 
and subject to our approval of the sufficiency of thq se¬ 
curity offered to guarantee any and all deferred pay¬ 
ments. ’’ 

7. Certain securities were offered by plaintiff to guarantee 
deferred payment. These were not approved by the ad¬ 
ministrators. The administrators demanded that deferred 
payments be secured by U. S. Government bonds, to which 
demand plaintiff did not assent. Plaintiff offered to ipake 
payment in cash but the administrators refused to adcept 
cash because of their fear that to do so might increase the 
amount of income taxes upon the sale of the property. The 
matters left for future agreement under the preliminary 
agreement were never worked out in complete detail em¬ 
bodying the points set out in the agreement and other points 
to be mutually satisfactory to the seller and the purchaser 
and therefore no binding contract resulted. 

8. Certain provisions of the preliminary agreement which 
defendants claim were impossible of performance have been 
waived by plaintiff; as to certain easements, plaintiff con¬ 
tended that if defendants were unable to give them plain¬ 
tiff should not be required to rent defendants ’ property. 
Plaintiff’s waiver would diminish the consideration mov¬ 
ing to the defendants and would result in the making! of a 
new contract. 

9. The preliminary agreement of January 12th, 1935, pro¬ 
vided that the contract should be subject to the approval of 
the Supreme Court of the District of Columbia. Thi^ ap¬ 
proval would have to be by the Probate Division of that 
Court. 

10. Fannie I. Leese was not a party to the prelimi- 
41 nary agreement. She is the widow of decedenj; and 
one of the chief distributees of the Estate and Js op¬ 
posed to the sale of the stock of the M. A. Leese Radip Cor¬ 
poration or the leasing of the real estate to the plaintiff. 

11. Fannie I. Leese did not authorize Loraine Leese Good 
or any of the other defendants to enter into a contrajct in¬ 
volving the sale of the stock of the M. A. Leese Corpora¬ 
tion or the rental of the real estate to the plaintiff, andj none 
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of the administrators had power to contract for Fannie I. 
Leese. 

JENNINGS BAILEY 

Justice. 

42 Conclusions of Law 

Filed June 26, 1936 

.v. -y . 

VT W *7v* *7v* w 

1 . The instrument of January 12th, 1935, signed by the- 
plaintitf and the administrators of the Estate of M. A. 
Leese, was a preliminary agreement and the acceptance 
thereof by the said administrators was conditional, and the 
matters left for future agreement wrere never agreed upon 
by the parties. Said preliminary agreement, therefore, was 
not a binding Agreement and did not constitute an enforce¬ 
able contract. 

2. Plaintitf had the right to waive certain provisions of 
the preliminary agreement of January 12th, 1935, which de¬ 
fendants claini are impossible of performance but without 
the right to any diminution of the consideration. The Court 
cannot make a contract for the parties and then undertake 
to have it specifically performed. 

3. In view of the fact that Fannie I. Leese, the widow of 

decedent, is opposed to the sale it is more than doubt- 

43 ful if the Probate Court would approve such sale. 
Without deciding the question as to the powrer of ad¬ 
ministrators to act as agents, the fact that Loraine Leese 
Good w^as in the habit of negotiating matters for her 
Mother, Fannie I. Leese, in connection with her property 
would not constitute her an agent and would not give her 
power to contract on behalf of her Mother. 

JENNINGS BAILEY 

Justice 

44 Assignment of Errors . 

Filed July 13, 1936 

****** 

The Court erred: 

1 . In dismissing the Bill for Specific Performance. 

2. In refusing to enter a decree in favor of plaintiff. 
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3. In finding that the securities offered by plaintiff were 
not approved by the administrators. 

4. In finding that the plaintiff did not assent to the de¬ 
mand of the administrators that deferred payments be se¬ 
cured by United States Government bonds. 

5. In finding that the administrators refused to accept 
cash in payment. 

6 . In finding that no binding contract resulted from the 
negotiations between the parties. 

7. In finding that plaintiff’s waiver of certain provisions 
of the agreement would diminish the consideration moying 
to the defendants and would result in the making of a (new 
contract. 

8 . In finding that Fannie I. Leese is opposed t0 the 
45 sale of the stock of the M. A. Leese Radio Corpora¬ 
tion or the leasing of the real estate to the plaintiff. 

9. In finding that Fannie I. Leese did not authorize 
Loraine Leese Good or any of the other defendants to enter 
into a contract involving the sale of the stock of the IVt A. 
Leese Corporation or the rental of the real estate to the 
plaintiff, and that none of the administrators had power to 
contract for her. 

10. In refusing to find that in January, 1933, the M. A. 

Leese Radio Corporation leased Station WMAL to the Na¬ 
tional Broadcasting Company for a period of five yeajrs at 
a rental of $36,000 per year, or a total of $180,000 fo}: the 
five year period of the lease. j 

11 . In refusing to find that during the month of November, 
1934, plaintiff made an offer to the administrators for the 
purchase of the entire capital stock of the M. A. Leese 
Radio Corporation; that the administrators notified other 
parties who they thought might be interested in this particu¬ 
lar asset of the estate, with the result that the asset was 
then put on the auction block; and that negotiations were 
entered into with at least two other parties besides plain¬ 
tiff herein. 

12 . In refusing to find that during the negotiations fqr the 
sale of the radio stock to the highest bidder the defendant 
administrators imposed certain conditions precedent tjo the 
acceptance of any offer, which conditions were (a) that de¬ 
fendants should retain for themselves the paymeht of 
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$36,000 per year for the remaining three years of the Na¬ 
tional Broadcasting Company contract; (b) that the call 
letters WMAL should be retained for the Station as a mon¬ 
ument to the decedent; (c) that the purchaser of the asset 
should continue to rent the premises at 710-712 Eleventh 
Street, N. W., Washington, D. C., for the use of the Sta¬ 
tion; and (d) that the M. A. Leese Optical Company 

46 should have five additional years of advertising over 
Station WMAL after the expiration of the National 

Broadcasting Company’s lease with two announcements 
daily. 

13. In refusing to find that as a result of the negotiations 
for sale, plaintiff offered $285,000 to the administrators for 
the entire outstanding capital stock of the M. A. Leese 
Radio Corporation; that another party offered $262,000 
for the same; that a third party made an offer of $250,000; 
and that plaintiff herein also agreed to meet all of the con¬ 
ditions precedent laid down by the administrators for the 
benefit of defendants as individuals. 

14. In refusing to find that on January 12,1935, an agree¬ 
ment of sale was entered into between the administrators 
and the plaintiff for the sale of the entire outstanding capi¬ 
tal stock of the M. A. Leese Radio Corporation to plaintiff 
for the sum of $285,000, which agreement was in the form 
of an offer by the plaintiff and an acceptance by the ad¬ 
ministrators; that the plaintiff executed the agreement 
through T. J. White, its Vice President; and that each one 
of the three administrators signed the agreement. 

15. In refusing to find that the offer of plaintiff, and the 
agreement of January 12, 1935, executed pursuant thereto, 
contemplated that the estate and defendant heirs of the de¬ 
cedent would receive a total in excess of $400,000, including 
$285,000 for the stock alone, $3,000 per month to the expira¬ 
tion of the National Broadcasting Company lease in Janu¬ 
ary, 1938, and advertising allowances of $5,000 per year 
over Station WMAL for five years. 

16. In refusing to find that defendant administrators, at 
the time they entered into the agreement of January 12, 

1935, did not own the entire outstanding capital stock 

47 of the M. A. Leese Radio Corporation, but, that, after 
the said argeement was entered into, they, in their 
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individual capacities, purchased all stock held by other per¬ 
sons ; and that the defendant administrators are in a posi¬ 
tion to deliver the entire outstanding capital stock. 

17. In refusing to find that after the execution of the 
agreement of January 12, 1935, plaintiff and defendant ad¬ 
ministrators entered into negotiations for the drafting of 
the more formal agreement contemplated by the agreement 
of January 12th; that defendant administrators called in 
their financial adviser; that the latter objected to any form 
of security except government bonds; that protracted nego¬ 
tiations were held on this question of security, and defen¬ 
dants rejected all forms of security offered by plaintiff and 
insisted on government bonds; that when plaintiff’s repre¬ 
sentative pointed out that to compel the plaintiff to pur¬ 
chase government bonds to satisfy the demands of defen¬ 
dants’ adviser was the equivalent of demanding cast, de¬ 
fendants demanded cash; that plaintiff agreed to comply 
with this demand; that defendants later withdrew | their 
cash demand and again insisted on deferred payments on 
the theory that the acceptance of cash would increase the 
income taxes of defendants; and that after the withdrawal 
of the demand for cash plaintiff argeed to furnish the gov¬ 
ernment bonds as security. 

18. In refusing to find that defendant administrators, for 
estate tax purposes, placed a valuation of $100 per share 
on the 975 shares of the capital stock of the M. A. Leese 
Radio Corporation as of the date of decedent M. A. L'eese’s 
death; that this value of $97,500 was also returned to the 
Probate Court; and that the Bureau of Internal Revenue 
has declined to accept this valuation and has tentatively 
fixed a valuation of $300,000 upon the stock. 

19. In refusing to find that the M. A. Leese Radii Cor¬ 
poration does not hold the license to operate Radio Station 

WMAL, but that the license is held by the National 
48 Broadcasting Company; that the National Broad¬ 
casting Company, under the terms of the leajse en¬ 
tered into in January, 1933, is obligated to reassign the 
license to the Corporation at the expiration of the lease; 
and that the National Broadcasting Company has agreed to 
the transfer of the stock held by administrators to plaintiff. 

20 . In refusing to find that the Federal Communications 
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Commission has formally stated that it has no authority 
either to approve or disapprove of the transfer of the stock 
in the M. A. Leese Radio Corporation. 

21. In refusing to find that the defendants have never sub¬ 
mitted the plaintiff’s offer or the agreement in question to 
the Probate Court for its approval. 

22. In refusing to find that each one of the provisions in 
the agreement now contended by defendants to be impos¬ 
sible of performance was inserted at their request; that 
plaintiff has agreed to waive all provisions which defen¬ 
dants cannot perform; and that plaintiff’s waiver does not 
reduce the consideration for the purchase of the asset of 
the estate. 

23. In refusing to find that no evidence was presented to 
show that the agreement of January 12, 1935, was impos¬ 
sible of performance either in whole or in part. 

24. In refusing to find that the defendant Fannie I. Leese 
is the widow of the decedent, is one of the chief distributees 
of the estate, and is mother of the three defendant ad¬ 
ministrators ; and that defendant Loraine Leese Good regu¬ 
larly negotiated matters for her mother in connection with 
the latter’s property interests. 

25. In refusing to find that plaintiff is ready to perform 
each and every obligation imposed upon it by the agree¬ 
ment of January 12, 1935, and to waive any of the con¬ 
ditions found by the defendants to be impossible of 

49 performance by them. 

26. In concluding, as a matter of law, that the agree¬ 
ment of January 12,1935, was not a binding agreement and 
did not constitute an enforceable contract. 

27. In concluding, as a matter of law, that it is more than 
doubtful that the Probate Court would approve the sale of 
the stock to plaintiff. 

28. In concluding, as a matter of law, that Loraine Leese 
Good was not an agent of her mother, Fannie I. Leese, and 
did not have power to contract on her behalf. 

29. In refusing to conclude, as a matter of law, that the 
agreement of January 12, 1935, was a valid and binding 
agreement. 

30. In refusing to conclude, as a matter of law, that the 
defendant administrators were obligated by the agreement 
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of January 12, 1935, to submit that agreement to the Pro¬ 
bate Division of the United States District Court for the 
District of Columbia for its approval. 

31. In refusing to conclude, as a matter of law, that the 
refusal of the defendant administrators to enter injto a 
more formal agreement as contemplated by the agreement 
of January 12, 1935, and to submit the same to the Prbbate 
Division of the United States District Court for the j Dis¬ 
trict of Columbia does not relieve them from the obliga¬ 
tion to submit for approval the agreement of January 12, 
1935; and that plaintiff could not properly submit any such 
agreement to the Probate Division and request its approval 
thereof. 

32. In refusing to conclude, as a matter of law, that the 
agreement of January 12, 1935, is specific, and complete 
on its face and that the fact that it contemplates the exe¬ 
cution of a more formal agreement does not prevent 

50 its specific enforcement. 

33. In refusing to conclude, as a matter off law, 
that if defendants be incapable or unwilling to carry out 
the subsidiary provisions of the agreement of January 12, 
1935, such provisions are clearly separable from the main 
transaction and do not prevent specific performance^ 

34. In refusing to conclude, as a matter of law, th^t the 
offer by plaintiff to pay cash in lieu of deferred payments 
secured by government bonds in response to the demand 
of the defendants constituted a full compliance wi:h the 
plaintiff’s obligation to pay for the stock in question. 

35. In refusing to conclude, as a matter of law, tlqat de¬ 
fendant administrators cannot escape the obligation fo per¬ 
form their agreement by refusing to approve any security 
offered to guarantee the deferred payments when in lieu 
of security cash was offered upon their demand. 

36. In other respects shown by the record. 

ELISHA HANSON j 

ELIOT C. LOVETT 
Attorneys for Plaintiff . 

Received a copy of the foregoing Assignment of Errors 
this 11th day of July, 1936. j 

HAMILTON & HAMILTON j 

By GEORGE E. HAMILTON, JR. 

Attorneys for Defendants. 
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51 Designation of Record 

Filed July 13,1936 

*##*#**# 

Now comes Hearst Radio, Inc., appellant in the above en¬ 
titled cause, and designates the parts of the record which 
it desires to have included in the transcript, said parts 
being considered sufficient for the determination of the 
questions raised on appeal, namely: 

1. Bill for Specific Performance. 

2. Motion of Loraine Leese Good, Martin Norman Leese 
and William Earl Leese to dismiss the bill. 

3. Motion of Fannie I. Leese to dismiss the bill. 

4. Decree of Mr. Justice O’Donoghue denying the mo¬ 
tions to dismiss. 

5. Separate answer of Loraine Leese Good, Martin Nor¬ 
man Leese, and William Earl Leese, as administrators. 

6. Separate answer of Fannie I. Leese. 

7. Memorandum opinion of Mr. Justice Bailey that bill 
should be dismissed. 

S. Findings of Fact. 

9. Conclusions of Law. 

10. Final decree dismissing bill. 

11. Assignment of Errors. 

12. Statement of Evidence. 

13. This designation. 

! ELISHA HANSON 

| ELIOT C. LOVETT 

Attorneys for Plaintiff. 

Received a copy of the foregoing Designation of Record 
this 11th day of July, 1936. 

HAMILTON & HAMILTON 

By GEORGE E. HAMILTON, JR, 

Attorneys for Defendants . 

52 District Court of the United States for the 

District of Columbia. 

Thursday, October 8, 1936. 

The Court resumes its sessions pursuant to adjournments, 
the Justices sitting in Equity, presiding. 
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Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by its attorneys 
presents to the court its statement of evidence taketi at 
the trial of this cause, and prays that the same be sitned 
and made of record, nunc pro tunc , which is hereby accord¬ 
ingly done. | 

JENNINGS BAILEYj 

Justipe. 

- i 

53 District Court of the United States for the 

District of Columbia. 

United States of Ameeica, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court <jf the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 52, both inclusive, 
to be a true and correct transcript of the record, accord¬ 
ing to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 58672 in Equity, 
wherein Hearst Radio, Inc., is Plaintiff and Loraine iLeese 
Good et al, are Defendants, as the same remains up<jm the 
files and of record in said Court. j 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washing¬ 
ton, in said District, this 9th day of October, 1936. 

C. E. STEWART, 

(Seal) Clerk. 

54 Filed Oct 8 - 1936 j 

In the District Court of the United States j 
for the District of Columbia 

Equity No. 58672. j 

Heaest Radio, Inc., Plaintiff , | 

V. 

Loeaine Leese Good, et al., Defendants. 

Statement of Evidence 

At the hearing of the above entitled cause on April 1, 2, 
and 3, 1936, before Mr. Justice Bailey, the following pro- 
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ceedings were had, evidence offered and given, and rulings 
made by the court: 

1. In order to maintain the issues on its part joined, plain¬ 
tiff offered as a witness Manheim Rosenzweig, who testified 
substantial^ as follows: 

That he is an attorney for the plaintiff but did not par¬ 
ticipate in any negotiations leading up to the signing of the 
agreement of January 12, 1935 (Exhibit A, attached to Bill 
of Complaint), but that he did participate in the negotia¬ 
tions thereafter; that on April 1, 1935, because of the delay 
in settling the matter, he conferred with Mr. John Little- 
page, attorney for the defendant administrators; that wit¬ 
ness went in and said ‘ John, what is the trouble?’; that wit¬ 
ness called him ‘John’ and John Littlepage said ‘It is only 
a question of time in which this can be settled; that witness 
said ‘Let’s you and I sit down and take this thing up para¬ 
graph by paragraph and see what the trouble is; that wit¬ 
ness asked whether or not it was their intention to go 
through with the transaction; that Mr. Littlepage replied in 
the affirmative; that the witness and Mr. Littlepage 

55 then discussed a correct copy or nearly correct copy 
of what plaintiff believed was the more formal con¬ 
tract annexed to the Bill of Complaint, marked Exhibit B, 

paragraph by paragraph and only three points were 

56 left in doubt, namely, the question relating to ease¬ 
ments, the method of payment, and the necessity for 

the consent of the National Broadcasting Company; that 
the witness told Mr. Littlepage to tell his client, Mrs. Good, 
to “write her own ticket” and that Hearst Radio, Inc., 
would take the easements just as they were or to eliminate 
them completely; that a letter dated January 31, 1935, from 
Mr. McCauley, as Vice President of the plaintiff, to the de¬ 
fendant administrators and Fannie I. Leese, was received 
in evidence stating: 

“Under the contract between the Administrators of the 
Estate of Martin A. Leese and the Hearst Radio, Inc., dated 
January 12th, 1935, the undersigned, in pursuance of the 
request of Mr. Miller, your financial adviser, agrees to pay 
the purchase price of Two Hundred Eighty-five Thousand 
Dollars ($285,000.00), named in said agreement, in cash or 
by certified check, within ten days after the Federal Com¬ 
munications Commission shall have given its approval to 
the transfer of license as provided in said contract. This 
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letter may be taken as an agreement on the part of j the 
undersigned to make said payment. ’ 9 

That with reference to the nature of payment witness 
stated that he said “Tell the Lady again we will give her 
spot cash or else go out and buy Liberty Bonds, and we will 
deliver the Liberty Bonds to you over a deferred period of 
time. I understand you have a preference for a deferred 
payment, because you feel that if you take spot cash that 
it will increase your income tax payments ’ ’; that Mr. Ljttle- 
page said 4 Yes’ and then witness said “If you decide to take 
Liberty Bonds bought with cash, you take them subject to 
a depreciation, because if you take them you will be the 
beneficiaries of any appreciation”; that the witness stated 
that his client would take the risk of securing the consent 
of the National Broadcasting Company to the transaction; 
that Mr. Littlepage said 4 All right, we will close it.’ Where¬ 
upon the Court made the following statement: “I anji not 
ruling that Mr. Littlepage said ‘We will close it.’ I aija not 
admitting that as a binding agreement. I am simpler ad¬ 
mitting it as a part of the negotiations that werel con- 

57 ducted at this time.” That Mr. Littlepage arranged 
for a conference that afternoon in his office at Which 

he, Mrs. Good, one of her brothers, and Mr. McCauley and 
Mr. Gough, of Hearst Radio, Inc., and witness were present; 
that he repeated the statements which he had previously 
made to Mr. John Littlepage regarding easements; that 
witness stated that he said “We will pay you spot cash, or 
if you want Liberty Bonds, we will go and get those for 
you and deposit them in escrow, with the understanding 
that as of the date of the deal the sellers are to receive all 
of the benefits accruing from appreciation but are to! bear 
any losses resulting from depreciation. . . . You arej mak¬ 
ing this contract expressly subject to the consent <jf the 
National Broadcasting Company. . . . ”; that witness also 
stated that he said in their presence what he had previously 
said to John Littlepage regarding the consent of the Na¬ 
tional Broadcasting Company; that witness then asljted if 
there were any other objections, and both Mrs. GoojI and 
Mr. Littlepage said that there were no objections, and Mr. 
Littlepage stated that the transaction could be closed the 
next day; that the next day, April 2, they failed to 

58 close the transaction and, on the following day,! April 
3, the witness prepared the more formal agreement 
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(Ex. B. to Bill) and sent it by messenger to Mr. Littlepage 
with an accompanying letter dated April 3rd, 1935, from 
Shoreham Hotel, Washington, D. C., from witness to John 
Littlepage, which letter was received in evidence as plain¬ 
tiff’s Exhibit 2, stating: 

“Dear Mr. Littlepage: 

You were good enough to confer with me at my hotel 
Sunday morning; I talked with you again Monday morning 
at your office, and, later that day, in company with Mr. 
McCauley and Mr. Gough, you and I tried to discuss the 
matter further with Mrs. Good and her brother. On each 
occasion you gave me the unqualified assurance of the 
Sellers’ willingness to formallv consummate the transaction 
—one already reduced to a written contract (January 12, 
1935), morally binding, and legally enforcible. 

There was no real necessitv for these conferences, but we 
were willing and anxious to meet you and the Sellers to 
satisfy their reasonable, and even unreasonable requests, 
and thus to test 1 the sincerity of their position. 

Mr. McCauley related to me what transpired at your 
meeting with him yesterday. Reluctantlv, I reach the in- 
evitable conclusion that the Sellers are not acting in good 
faith, your repeated assurances to the contrary notwith¬ 
standing. It is a distresing circumstance, but we cannot 
permit them to trespass upon our patience any longer. In¬ 
deed, when I recall the meeting Monday, I marvel at my 
own, and at my colleagues’ restraint. 

The enclosed document is, in substance, like the original 
contract of January 12, 1935—(though it more formally 
expresses the intention of the parties)—with this one 
change: it provides for cash in lieu of deferred payments: 
see our letter of January 31, 1935. It is done in triplicate 
and signed by the purchaser. We demand its execution and 
delivery by the Sellers before 5 P. M. today. No further 
extension of time will be granted. If this is not done we 
shall proceed with suit to enforce our rights. 

Very truly yours, 

MANHEIM ROSENZWEIG” 

59 Mr. Bosenzweig, upon cross-examination, further 
testified, substantially— 

That at five o’clock the same day he received from Mr. 
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Littlepage a letter in reply which was admitted in evidence 
as defendants ’ Exhibit 1, as follows: 

‘ April 3, 19?5. 

Manheim Rosenzweig, Esq., 

Shoreham Hotel, 

Washington, D. C. 

In re: Station WMAL | 

My dear Mr. Rosenzweig: 

I have your letter of April 3rd, written from the SlWe- 
ham Hotel and handed to me by Mr. McCauley about! five 
minutes after three o’clock p. m., enclosing a document, in 
triplicate, signed by Mr. E. J. Gough, Vice President of 
Hearst Radio, Inc., and witnessed by R. F. McCauley, 
Treasurer. In vour letter vou demand the execution! and 
delivery by the sellers before five p. m. today and state that 
no further extension of time will be granted. 

Let me point out that at no time have we demanded of 
Hearst Radio, Inc. that any agreement relating to! this 
station should be executed by any special time and the 
demand for hurried execution on the part of the Leese jieirs 
comes entirely from you. 

Negotiations with reference to the possible sale o:t the 
stock of this station have been carried on for some time and 
I cannot, nor can my clients, see the necessity for any 
urgency in executing a document which is of so much impor¬ 
tance to this estate, which we represent. In this connection, 
of course, we have pointed out to you on a number of occa¬ 
sions that we were acting entirely for the Estate in this 
matter and not for Hearst Radio, Inc. You also under¬ 
stand, and have been told several different times, thai Mr. 
Thomas P. Littlepage, my father, has been ill for Some¬ 
time and has been unable to participate in negotiations in 
this matter. 

Of course final decision in this matter rest entirely with 
the heirs of the estate, as I am not in a position to bind 
them in the slightest by anything that I may say. 

The so-called preliminary agreement dated January 12, 
1935 speaks for itself but as an attorney I will not be put 
in the position nor advise my clients to enter into any agree¬ 
ment as important as the one which you propose without 
full opportunity to study the proposed agreement which you 
submit carefully and leisurely. 
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I note in the proposed agreement which you have exe¬ 
cuted and submitted and demanded signatures by five p. m. 
this afternoon that you have left blanks for the signatures 
of the three Administrators of the Estate of M. A. Leese as 
Administrators and individually, also the widow, who does 
not happen to be an Administrator. Mrs. Leese, as you 
know, is a lady of advanced years, is somewhat under the 
weather and very hard of hearing. I could not even explain 
the matter to Mrs. Leese by five o’clock. 

A further fact that your demand, from a standpoint of 
time alone, even if we admit, which we do not, that it is such 
an agreement as should be executed by the Administrators 
and heirs, is unreasonable is the fact that up to the time of 
dictating this letter I have been able to communicate with 
but one of the Administrators, to whom I conveyed the gist 

of vour letter. 

«/ 

I think the facts of the whole matter are enough to indi¬ 
cate that vour demand is an unreasonable one. 

Very truly vours, 

1 JOHN M. LITTLEPAGE ’ 

Witness stated he did not think he met Mrs. Good prior to 
April 1st. that he talked to Mr. Littlepage, Sr., re- 
60 garding the contract when he was in the latter’s home 
on January 19,1935, at which time Mr. McCaulev and 
witness thought Mr. Lambert were also present; that the 
discussion concerned itself primarily with the question of 
security for the deferred payments; that the witness sug¬ 
gested that the stock which was being purchased should be 
placed in escrow; that Mr. Littlepage requested that the 
more formal contract be prepared by the purchaser as 
quickly as possible because he was planning to leave the 
city-, that the witness then temporarily withdrew from the 
transaction and his place was taken by Mr. McCauley on 
behalf of Hearst Radio, Inc.; that the witness reentered 
the negotiations when he conferred with Mr. John Little¬ 
page on April 1, at which time Mr. Littlepage assured him 
that there was nothing to worry about and that it was only 
a question of time before the deal would be definitely 
closed; that it was then the understanding of the witness 
that the agreement which had been prepared by Mr. 
McCauley and submitted to Mr. Littlepage, plus the let- 
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61 ter of January 31, 1935, offering cash in payment, 
was the wind-up of the entire deal, and that they!did 
accept it; whereupon the instrument of January 12th, 1^35, 
Exhibit A attached to bill of complaint, was receive^ in 
evidence as plaintiff’s Exhibit 3; that the first business con¬ 
ference which the witness attended at which Mrs. Gjood 
was also present was on the afternoon of April 1, pursuant 
to arrangements made by Mr. John Littlepage; that Mr. 
McCauley was also present; that at that conference the 
three objections which were discussed between Mr. Little- 
page and the witness in the morning were repeated in J|irs. 
Good’s presence; that witness asked “Are there any other 
objections?” after those three points were ironed out, and 
both Mrs. Good and Mr. John Littlepage said “No”, tbat, 
however, they still did not know whether thev wanted cash 
or deferred payments; that Mr. Littlepage stated that tjhey 
would close the deal the following morning, at which time 
the financial statements and books of account of the M. A. 
Leese Radio Corporation could be examined by the repre¬ 
sentatives of Hearst Radio, Inc.; that the more formal Con¬ 
tract was not signed the following day; witness did not 
know why; that the reason that the witness stated, in his 
letter of April 3, that he had reached the conclusion that the 
sellers were not acting in good faith was that he had been 
receiving assurances that they were ready to close but they 
never did so; that his statement that he had marvelled at 
his own and his colleague’s restraint had reference to the 
inability of the sellers to make up their minds as to whether 
they wanted cash or deferred payments; that on April 1st 
the witness had told Mrs. Good and Mr. Littlepage that 
they could have either cash or liberty bonds; that Mr. Little¬ 
page told witness that they could not afford to accept cfash 
in settlement because of the tremendous tax assessment jhat 
would result, and stated that if they took cash it wbuld 
cost them about $72,000 in taxes; and this was Mrs. Gopd’s 
reason to witness in the afternoon. Neither Mrs. Good nor 
Mr. Littlepage definitely stated that they would take <ksh 
and they did not say they would not take cash; that! the 
witness stated he said: “If you take Liberty Bonds, they 
will be deferred payments, of course”, and the only tting 
he said was “Since we are going to go out in the majrket 
and buy bonds for you, I think it will be only fair th^t if 
the bonds go up, you will get the benefit, and if the^ go 
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down, don’t call on us for the deficiency.” Witness did not 
recall whether Mrs. Good stated that that would be the 
same as paying* cash and that she would not take cash. 
Witness stated that he told them that they would not agree 
to the provision of the contract calling for the payment of 
$15,000.00 interest if either bonds or cash were taken; that 
if cash were paid there would 'be no occasion for in- 
62 terest, and if liberty bonds were furnished they 
would carry their own interest; that the contract 
which was submitted to Mr. John Littlepage with the letter 
of April 3rd was essentially the same as that attached to 
the bill as Exhibit B with the exception of the change in 
the month; that this contract contained the three provisions 
regarding easements, method of payment and the National 
Broadcasting 1 Company’s consent; that Mr. John Little- 
page stated to witness on April 1st that he could not recom¬ 
mend those three provisions to his clients; that it was under¬ 
stood that the witness was not demanding the easements 
mentioned; that he was demanding 1,000 shares of capital 
stock, as Mr. Littlepage had told him that arrangements had 
already been made whereby the total number of shares 
would be delivered, the defendants having acquired the 
remaining outstanding shares from the holders thereof; 
that there was a provision in the contract which required 
all cash, but that the witness insisted upon nothing and 
would have gone to any length to satisfy Mrs. Good in 
order to close the transaction; that after April 3rd witness 
did not have any formal conferences with Mr. John Little¬ 
page or Mrs. Good. Witness had no conference with Mrs. 
Good on May 7th—does not recall seeing Mrs. Good again. 
It was not at a conference on May 8th that witness took the 
position that he would agree to anything concerning the 
three objections; that witness did not request Mrs. Good 
to extend the time for filing her answer in this suit; that 
witness had no conversations with Mrs. Good after April 
1st. Witness did not call Mrs. Good up in May after suit 
was filed and ask if he could see her at her office; that on the 
afternoon of May 1st Mr. Littlepage did not tell witness 
that he had told them a number of times what his client 
wanted in the contract. 

Mr. Rosenzweig, on redirect examination, further testi¬ 
fied, substantially— 
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That he had never been given any reason why the defen¬ 
dants would not execute the more formal agreement, and "hat 
Hearst Radio is willing to enter into the more formal agree¬ 
ment or any agreement; that if the defendants cannot pro¬ 
cure the easements mentioned Hearst Radio is willing to 
waive them; that, if the defendants do not want to lease 1 the 
premises on 11th Street, which they own as heirs hut not 
as administrators, Hearst Radio is willing to waive that 
provision; that, if the defendants do not want the call letters 
WMAL retained, Hearst Radio is willing to waive that pro¬ 
vision; and that, if the defendants do not want the $5^000 
worth of advertising annually over Station WMAL after 
the contract is in effect, Hearst Radio is willing to wpive 
that provision. 

2. Thereupon, in order further to maintain the 
63 issues on its part joined, plaintiff offered as a Wit¬ 
ness Raymond F. McCauley, who testified substan¬ 
tially as follows: 

That he is an attorney and is Vice President of Hearst 
Radio, Inc.; that he did not participate in the negotiations 
leading up to the signing of the agreement of Januaryj 12, 
1935, but that he did participate in the negotiations looking 
toward the execution of the more formal agreement; that 
his first participation was on January 19, 1935, wdien he 
came to Washington to discuss the matter with Mr. Liitle- 
page, Sr., in his home and the latter asked that the contract 
be prepared immediately so that he could leave the city; 
that the witness returned to Washington the following 
Tuesday and conferred with Mr. Littlepage and Mr. Gojugh 
of the Hearst organization in Mr. Littlepage’s office, sand 
Mr. Littlepage stated that the only point upon which he had 
no authority to agree was the matter of security for de¬ 
ferred payments, and that was left to Mr. Miller, who W as 
the financial adviser of the heirs of the Leese Estate; that 
the other questions were discussed and witness thoiight 
agreed upon; that the witness told Mrs. Littlepage that the 
provision regarding easements could not be performed and 
the purchaser would waive it; it was either January 30th, 
29th or 28th that Mr. Miller was then brought into the con¬ 
ference and the witness offered in the way of security was 
in escrow of the Leese stock guaranteed by a financial cor¬ 
poration of the Hearst organization; that Mr. Miller ^aid 
he would not accept that, and he thought that the only thing 
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that would be suitable would be United States government 
bonds placed in escrow; that the witness stated that the 
Hearst organization did not hold any government bonds 
and would, therefore, be compelled to buy them for cash 
in the open market, so, in effect, this would be demanding the 
payment of cash, not security for deferred payment; that 
Mr. Miller stated: “If you are prepared to pay cash, of 
course, we would prefer to have the cash”; that the wit¬ 
ness had ho authority to agree to the payment of cash 
64 but stated that he would see if it could be arranged; 

in the afternoon witness discussed the matter with 
Mr. White and that the following morning, January 31st, 
he replied by letter to the heirs of the estate agreeing to the 
demand of Mr. Miller that cash be paid; that the letter was 
subscribed by Hearst Radio, Inc., and signed by the witness 
as Vice President and delivered to Mr. Littlepage; that on 
February 1st the witness redrafted the proposed more 
formal agreement and provided for the payment in cash 
and brought it back to Mr. Littlepage’s office; that he and 
Mr. Littlepage went over the contract paragraph by para¬ 
graph and made certain minor charges in form, but not as 
to substance, and Mr. Littlepage Sr. stated that it was 
acceptable; that the witness returned to Washington again 
on April 1st and attended the conference in Mr. Littlepage’s 
office at which Mr. Rosenzweig and Mr. Gough and Mrs. 
Good were also present; that Mrs. Good said that she was 
still not satisfied with the manner of payment; that the 
easements were again discussed and Mr. Rosenzweig stated 
that, as far as they were concerned, Hearst Radio, Inc., 
would waive them, and that as far payment was concerned 
that that they were willing to change this more formal 
agreement in any way she wanted if she wanted deferred 
payments, she would be given deferred payments, and if 
she wanted bonds, she would be given bonds, and if she 
vranted cash she would be given cash; that the contract was 
to be prepared in detail, and for that purpose the witness 
returned to Mr. Littlepage’s office the following morning 
and asked Mr. John Littlepage if he were ready to proceed 
and if the Hearst accountants could examine the books and 
the Hearst engineer make up the inventory; that Mr. Little¬ 
page replied in the negative, stating that Mrs. Good was 
still dissatisfied; and that the witness reported the incident 
to Mr. Rosenzweig, with the result that the more formal 
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agreement, together with the letter of April 3rd, was pre¬ 
pared and delivered to Mr. Littlepage, after three o’clock 
that afternoon, April 3rd. 

Mr. McCauley, on cross-examination, further tes- 

65 titled, substantially— 

That at the first conference which he attended jwith 
Mr. Littlepage on January 19, 1935, he had no copy of the 
more formal agreement; that the principal discussionicon¬ 
cerned the security for the deferred payments, although 
the easements also entered into the discussion; thatj Mr. 
Littlepage said he had no authority to agree as to tip de¬ 
ferred payments but that Mr. Miller, the financial adViser 
of the administrators, would be the person to do that;! that 
they also discussed the matter of some shares of stock that 
were owned by the estate, some shares that were owned by 
Mr. Littlepage and some owned by an employee named 
Baker; that on January 26, a further conference was held 
attended by Mr. Littlepage, Sr., Mr. John Littlepage^ Mr. 
Gough and the witness; that a draft of a more formal agree¬ 
ment providing for deferred payments had been prepared 
and was presented at that meeting, dictated by witnes^ and 
marked for purpose of identification Defendant’s Epiibit 
2-A; that the next meeting occurred in the morning of [Jan¬ 
uary 30th attended by Mr. Littlepage, Sr., Mr. Goughl and 
the witness, and Mr. John Littlepage was there part of the 
time; Mr. Miller came in to the meeting after it had started; 
it was the first time he had met him. Mr. Littlepage stated 
that Mr. Miller would have to discuss the matter of financial 
payments. There was some discussion because of tip fact 
that the draft of the contract covered all of the outstanding 
stock, whereas the defendants did not own all of the 'stock 
and Mr. Littlepage stated that there would be no difficulty 
about the matter of the stock; witness had explained to Mr. 
Littlepage that he was only authorized to purchase hll of 
the capital stock. Mr. Littlepage explained that there pould 
be no difficulty about the stock that he owned, that he would 
turn it back to the estate and he felt sure that Mr. Baker 
would also. Witness stated that he said that they had 
agreed to give 1000 shares of stock and 1000 spares 

66 of stock was what they thought they would hav[e but 
that there was no acrimonious scene; that Mr. kittle- 
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page did not turn to him and say 6 6 Mr. McCauley, you know 
this contract is hot worth the paper it is written on”; that 
there was also s6me discussion concerning the deferred pay¬ 
ments ; that, in answer to an inquiry from the witness as to 
the kind of security desired to cover the deferred payments, 
Mr. Miller stated that government bonds would probably be 
acceptable; that the witness said that would be the same as 
putting up cash; that Mr. Miller did not reply, “Well, what 
of it?” but said, “If you are going to give cash, we would 
prefer to have it.”; that there was some discussion concern¬ 
ing perpetual easements over the intervening properties 
and the witness agreed with Mr. Littlepage that if the de¬ 
fendants did not own the property such easements could not 
be given; that a new agreement was prepared on January 
31st providing for cash instead of deferred payments, copy 
of said agreement being received in evidence as Defendants’ 
Exhibit 2-B; that there was also a change in the provision 
regarding easements. Paragraph 5 of the first more formal 
agreement provided that the seller agrees to secure 
67 perpetual easements over the intervening parcels of 
property, whereas paragraph Fifth of the agreement 
prepared January 31st provided that they agree to secure 
similar easements from the owners of intervening property 

for a period of.years. This more formal agreement 

differed from the copy of the agreement attached to the bill 
of complaint and marked Exhibit B in that it was dated 
January instead of February and recited that the Estate 
owned 950 shares of the stock in question instead of 975 
shares. It omitted the last clause of paragraph Third of 
Exhibit B which read “except an existing lease with Na¬ 
tional Broadcasting Company, dated January 13th, 1933”. 
It contained the following language in paragraph Fifth 
which was omitted from the corresponding paragraph in 
Exhibit B “and in the event of their failure and inability 
to secure such easements they agree that they will indem¬ 
nify and hold the buyer and Broadcasting Company harm¬ 
less from any loss which might result from such failure or 
inability.” It omitted the last clause of paragraph Ninth 
of Exhibit B which reads ‘and the buyer agrees to accept 
such lease’. The language of paragraph Eleventh is dif¬ 
ferent from that of the corresponding paragraph of Exhibit 
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B in that Exhibit B defines the hours in the morning as 
‘ ‘ between the hours of 9 and 12 ’’ and the hours in the even¬ 
ing as ‘ 4 between 6 and 10 o’clock”. Paragraph Thirteen is 
the same as paragraph Fourteenth in Exhibit B. Para¬ 
graph Fourteenth is the same as paragraph Thirteenth in 
Exhibit B but the third line of that paragraph in Exhibit 
B contains the word ‘ final ’. Paragraph Fifteenth is Para¬ 
graph Sixteenth in Exhibit B and it does not contain' the 
Fifteenth paragraph of Exhibit B. In answer to the Ques¬ 
tion as to whom he handed Exhibit B witness replied: “My 
recollection of this—and there were so manv of these con- 
tracts that I cannot identify them when you hand theipa to 
me, but I think is the one that was done on January 31st 
and discussed in detail with Mr. Littlepage and agreed to 
by him and then rewritten by him. I mean there were cer¬ 
tain pencil notations which were incorporated into the 
typed contract.’’ 

3. At this point the attorney for plaintiff called 
68 attention to a letter dated April 24, 1935, fronl the 
president of the National Broadcasting Company 
formally notifying the defendant administrators of that 
Company’s consent to the sale of the stock to Hearst R^dio, 
Inc., and the attorney for the defendants admitted that |such 
a letter was written and received. 

4. At this point the attorney for the plaintiff also called 
attention to certain correspondence between himself anQ the 
Federal Communications Commission wherein the letter 
ruled that, inasmuch as the M. A. Leese Radio Corporation 
held no license and had pending no application for a lidense, 
the Commission had no authority either to approve or dis¬ 
approve the proposed transfer. This correspondency was 
admitted in evidence by the court. 

5. Thereupon, the plaintiff having rested its case, tl^e at¬ 
torneys for the defendants, in order to maintain the ifesues 
on their part joined, offered as a witness Loraine Leese 
Good, who testified substantially as follows: 

That she is the daughter of M. A. Leese, who died in the 
District of Columbia on December 1st, 1933; that ther^ also 
survived him her mother and two brothers; that prior t}o her 
father’s death the witness had been actively engaged in the 
advertising and program aspects of radio station WMAL; 
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that she did not have anything to do with the policy of the 
business or the business affairs other than those relating to 
advertising; that her Father founded the broadcasting sta¬ 
tion WMAL in 1927; that she and her two brothers 
69 had been appointed administrators of their father’s 
estate on December 14, 1933, and that Mr. Littlepage 
represented them; that the personal estate consisted of the 
optical establishment, 975 shares of stock in the M. A. Leese 
Radio Corporation, and certain bonds and stocks; that 
M. A. Leese owned at the time of his death premises 614 
Ninth Street, the property known as 710 and 712 Eleventh 
Street, 720 Eleventh Street, 726 Eleventh Street, a home in 
Chevy Chase and a home in Bay Ridge, Maryland; that at 
the time of her father’s death, Station WMAL was under 
lease to the National Broadcasting Company, the lease pe¬ 
riod extending from January, 1933, to January, 1938, at an 
annual rental of $36,000; that the lease provided that the 
stock in the corporation should not be sold without the con¬ 
sent of the National Broadcasting Company; that soon after 
Mr. Leese’s death Mr. Littlepage, Sr., informed witness 
that the National Broadcasting Company had inquired if 
the station was to be sold and Mr. Littlepage advised wit¬ 
ness at the time not to sell the station; that in November, 
1934, Mr. Littlepage advised witness that a certain party 
whose identity was not disclosed was interested in purchas¬ 
ing WMAL and asked if the administrators would consider 
selling it; that he was told no, that they had given no 
thought to the matter and he advised witness that this party 
was willing to offer $200,000.00 for the station; that Mr. 
Littlepage handed witness a piece of paper, the heading 
and signature of which had been removed but the second 
page of which was dated November 29th, 1934, and it was 
admitted in evidence as defendants Exhibit 4, which con¬ 
tained an offer Of an option to purchase the station at the 
sum of $200,000.00; that witness did not know who made the 
offer; that the witness and her brothers considered the mat¬ 
ter and advised Mr. Littlepage that the offer was not satis¬ 
factory but that they would consider $350,000; that witness 
stated that Mr. Littlepage said “if I told this party that 
amount it would close the deal”; that witness stated that 
Littlepage knew that they were willing to offer $250,000.00 
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and advised Mr. Littlepage to let the other party- 
make an offer; that Mr. Littlepage advised the fit¬ 
ness that although he represented the Hearst Com¬ 
pany in several matters he had informed Mr. Hearst that he 
would represent the estate in this case; that Mr. Littlepage 
later told the witness that he had received word that the 
Washington Post also wanted to submit an offer for the 
station; that the witness advised Mr. Littlepage that as }ong 
as both the Hearst organizations and the Post were inter¬ 
ested in purchasing the station she would like to have him 
advise the Evening Star so that they might also makq an 
offer; that her father had once stated that if the station 
were ever sold he would like to give the Star an opportunity 
to bid upon it; that it was determined that all offers should 
be submitted in writing by noon on January 12, 1935; fhat 
the Washington Post submitted an offer on January )Llth 
which the next morning witness handed to Mr. Littlepage; 

that Mr. Littlepage called witness on January |l2th 
71 and asked her to come to his office; that she yrent 
there around 12:30 with her brother Norman; jthat 
Mr. Littlepage, Sr., was there and Mr. White, who was then 
Vice President of the Hearst Radio, and Mr. Lamberj;, as 
attorney representing Mr. Hearst; that they were present 
when she entered Mr. Littlepage’s office; that the written 
offer of the Star had been sent to Mr. Littlepage’s office that 
morning and it was lying on Mr. Littlepage’s desk witlji the 
Post offer; that she read the Star offer; that there w^s no 
written offer there from the Hearst people; that after wit¬ 
ness and her brother had read the Post and the Star offer, 
Mr. Littlepage said that Mr. White was representing Hearst 
and was prepared to make an offer; that before Mr. White 
made his offer Mr. Littlepage said that Mr. White realized 


that the first offer of the Hearst organization had been 


used 


to stimulate the sale of the station among the other news¬ 
papers and that he was going to make an offer that day but 
did not want his price to be used in that same manner 
again; that Mr. White asked if we would sign a memoran¬ 
dum that he could take back to his New York office, soj that 
he could show his superiors that the negotiations had 
started; that Mr. White then stated that he would give 
$285,000 for the station, plus the rental from the National 
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Broadcasting Company for the remainder of the lease; that 
Mr. White pointed out that this offer was $35,000 higher 
than the offer of the Star and considerably higher than the 
offer of the Post; that the question of deferred payments 
was then discussed and witness explained to Mr. White 
that the sale would have to be made on deferred payments 
and the subject of interest was discussed, and Mr. Wliite 
finally said he would give 4 per cent interest, then realized 
this was too high and reduced the interest to 3 per cent; that 
he and Mr. Lambert left Mr. Littlepage’s office and came 
back and offered to pay $15,000 cash to cover interest on the 
deferred payments, this being the same amount of interest 
offered bv the Post in connection with their bid; that 
72 the witness and her brother, Martin Norman Leese, 
were the only administrators present, and her brother 
Earl, the other administrator, was therefore called by tele¬ 
phone to the conference; that while awaiting Earl, Mr. 
Wliite dictated his offer, assisted in the phrasing of it from 
time to time by Mr. Littlepage; that when Earl arrived 
the three administrators withdrew to consider it; that 
Earl said they could not sign it because it called for 1000 
shares and thev did not own 1000 shares; that witness told 
her brothers that it was not a contract but merelv a memo- 
randum for Mr. Wliite; that the contract was to be pre¬ 
pared and presented at a later date; that when they got 
back to Mr. Littlepage’s office Earl explained this point to 
him and Mr. Littlepage explained that it was not a contract 
but merelv a memorandum: that Mr. Wliite agreed with 
him to that effect, that it was not a contract and that they 
understood the administrators did not have 1000 shares, 
but that at a later date, when the more formal contract was 
presented, those things could be cleared up; that Mr. Wliite 
said it was not a contract and stated that he wanted the 
memorandum “to take to his home office to show them that 
negotiations had started”; that witness and her brothers 
were satisfied that this was not a contract; that at this 
point a question was raised with reference to the easements 
by Earl, and Mr. Littlepage again assured them that those 
things would be taken care of in the final contract as he had 
dictated a paragraph in the memorandum whereby all 
things were to be mutually worked out; that this was the 
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final paragraph of the contract; that the following question 
was then asked of the witness and the answer indicated 
given: 

“Q. The contract was then signed? A. Mr. Tfhite 
73 signed the contract and then my two brothers a|nd I 
signed it.” 

That, after Mr. White left, Mr. Littlepage advised those 
present that it would be best not to say anything about the 
execution of the memorandum because there were two 
other offers in and if this offer should fall through if they 
did not come to some mutual agreement, they did not want 
anything to stand in the way of the other offers, and that 
if either of the other newspapers should question the wit¬ 
ness she should state that all three offers were in but! that 
no decision had been made; that she heard nothing more 
for several days and asked Mr. Littlepage wiiat was the 
matter; that he stated that the formal contract w 7 oujd be 
presented very soon, and the witness suggested that | they 
start doing some of the things which it was their 4 f duty 
to perform”, and that they secure the consent of the Na¬ 
tional Broadcasting Company; that Mr. Russell, Vice pres¬ 
ident of that Company advised Mr. Littlepage that hb did 
not think there would be any objection to the sale of WMAL 
to any one of the three Washington newspapers; Mr. little- 
page asked Mr. Russell if he thought his Company yrould 
be interested in purchasing the station and was advised 
that the National Broadcasting Company was not inter¬ 
ested; that on January 26, 1935, Mr. Littlepage submitted 
to the witness the first draft of the formal contract, defen¬ 
dants ’ Exhibit 2-A, and told her that Hearst Radio Cor¬ 
poration would put up their owm stock as collateral fo:: first 
payment; that the witness told Mr. Littlepage thajt she 
wanted with his permission to have her cousin, Mr. ^{Tiller, 
who had helped her father in matters pertaining to thej lease 
to the N.B.C., help her with the financial conditions (j)f the 
sale, and Mr. Littlepage agreed; that she showed the | draft 
of the contract to Mr. Miller and asked him to secure a 
rating on the Hearst Radio Corporation stock; that buch a 
rating w'as not available because it w r as a closely held cor¬ 
poration; that on January 28, 1935, in the afternodn the 
witness conferred in Mr. Littlepage’s office with Messrs. 
McCauley and Gough, of the Hearst organization, Mr. 
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Thomas Littlepage, Sr., Mr. John Littlepage, her 

74 brother Norman, and Mr. Miller; that Mr. Miller 
was introduced as the financial adviser of the Lease 

administrators in these negotiations; that the subject of 
the deferred payments arose and Mr. Miller stated that the 
Hearst Radio Corporation stock would not be satisfactory 
security; Mr. McCaulev offered other Hearst interest as 
collateral and Mr. Miller said that that would not be sat¬ 
isfactory; that Mr. McCauley then suggested that they 
put up the Leese radio stock in escrow, but Mr. Miller 
stated that this also would be unsatisfactory; that Mr. Mc¬ 
Cauley then asked what was wanted and Mr. Miller stated 
“possibly government bonds”; that Mr. McCauley stated 
that the Hearst organization did not have any government 
bonds and that they would not buy any such bonds to put 
up as collateral, and that if they had to go out and buy 
government bonds that would be the same as paying cash; 
that Mr. Miller replied, “Well, what of it?”; that Mr. Mc¬ 
Cauley stated that he would get in touch with the West 
Coast to see what could be done about it; that the question 
of easements also arose and Mr. Miller stated that' it was 
impossible for the administrators to obtain perpetual ease¬ 
ments over the intervening property and Mr. McCauley in¬ 
sisted that there be some assurance as to easements or 
otherwise they might not be able to maintain the antenna 
there; that Mr. Miller called attention to the fact that the 
instrument called for 1,000 shares of stock whereas the 
estate owned only 975 shares; that Mr. McCauley stated 
that they had signed for 1,000 shares and they would be 
compelled to deliver that number, and Mr. Miller replied 
that if that were the way he felt about it they wrould go no 
further, that they did not have 1000 shares; that Mr. Little¬ 
page interceded and reminded Mr. McCauley that the latter 
knew that the estate did not own 1,000 shares and that “the 
memorandum is not worth the paper it is written on, and 
I will tear it up right now.”; that the witness, Mr. 

75 McCauley asked Mr. Littlepage not to destroy the 
memorandum and stated that he would prepare an¬ 
other form of contract and submit it and that is the way 
the meeting ended; that the witness did not agree to ac¬ 
cept cash then or at any other time; that the reason she was 
opposed to accepting cash was that, according to compu- 
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tation made by their auditor, the sale for cash would in¬ 
crease by $72,000 the income tax payable by the estate 
over what it would be under the deferred payment plan; 
that Mr. Littlepage sent her a copy of the letter dated ^Jan¬ 
uary 31st, 1935, marked Defendant’s Exhibit 1, and witness 
advised Mr. Littlepage that the terms set out in that letter 
with reference to cash were certainly not acceptable to 
them; that thereupon witness identified a letter adressed 
to her, signed by T. J. White, dated February 7th, i.935, 
which was accepted in evidence as Defendants’ Exhibit 
No. 5, wherein it was stated that White had been advised 
by Littlepage that they did not desire cash payment^ and 
asking if witness had a clear understanding of the extension 
of the protection afforded if the arrangement was carried 
out in accordance wfith the signed ‘contract’ and setting out 
his understanding of the terms; that, over the objection of 
counsel for plaintiff, who noted an exception to the ijuling 
of the court, the witness stated that she had never author¬ 
ized Mr. Miller, as her agent, to agree to accept cash^ that 
she never advised Mr. Littlepage, Sr., or Jr., that a,ny of 
the submitted drafts of the formal contract were jsatis- 
factory to her or that the payments in cash would be ac¬ 
ceptable; that she thought John Littlepage was present at 
the meeting of January 12th, 1935 when the question as to 
the effect of the instrument was discussed; that shie saw 
the formal contract marked Defendants ’ Exhibit 2-Bj about 
February 1st and advised Mr. Littlepage that it whs not 
acceptable ; that she never saw the form of agreement which 
is attached to the Bill of Complaint as Exhibit B until after 
the suit was filed; that John Littlepage showed her 
76 a form known as Defendants’ Exhibit 2-D somle time 
in Mav and that this was not agreeable to her; that 
on February 1st Mr. Littlepage submitted to her the sec¬ 
ond draft of the formal contract but she stated that jit was 
not satisfactory because it called for cash payment; that 
about this time Mr. Thomas Littlepage, Sr., was t^ken ill 
and Mr. John Littlepage handled the negotiations j in his 
stead thereafter; that she asked Mr. John Littlepag^ to try 
to obtain the consent of the National Broadcasting Com¬ 
pany to the sale of the stock to any one of the three parties 
interested; that Mr. John Littlepage wrote to Mr. jRussell 
to that effect but they did not hear from him; that witness 
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believes that John Littlepage wrote him again in March, 
but that no answer was received to anv of these letters with 
reference to the consent; that on April 3rd, she saw Mr. 
John Littlepage in his office after he had prepared an an¬ 
swer to the letter he had received from Mr. Rosenzweig 
and she approved the form of the answer; that previously, 
on April 1st, she had conferred with Mr. Rosenzweig and 
Mr. McCauley in Mr. Littlepage’s office, at which time she 
still insisted that thev have Government Bonds to secure 
the deferred payments; that Rosenzweig suggested that 
they put up Liberty Bonds in escrow, to be taken instead 
of cash at the time the notes came due; that he stated that 
by putting up Liberty Bonds the $15,000.00 interest would 
be automatically struck out; that she explained to Rosen¬ 
zweig that they could not accept this because it would be 
considered the same as taking cash for there is no differ¬ 
ence in the taking of Liberty Bonds and the payment of 
cash for the station in so far as taxes were concerned; 
that she saw Rosenzweig after the suit was filed some time 
in May, some time after the 8th of May, because she had 
just returned from New York where she had talked to Mr. 
Aylesworth, President of the National Broadcasting Com¬ 
pany, concerning the consent to the sale of the stock 
77 “to anyone of the three newspapers”; that Mr. 

Aylesworth stated that such consent could not be 
given because Mr. White, of Hearst Radio, Inc., had in¬ 
formed him that he had already purchased the capital stock 
of Station WMAL and that he (Aylesworth) had given 
his consent to the purchase and that he could not give any 
consent to sell the station to any one of the three news¬ 
papers because “he would then be opening what Mr. White 
considered a closed deal, as he had stated he had already 
purchased the entire stock of the broadcasting company”; 
that he gave the witness a copy of the letter which he had 
given to Mr. White concerning the consent of the National 
Broadcasting Company to the sale of the WMAL stock 
to Hearst Radio, Inc.; that after suit had been instituted 
the witness conferred with Mr. Rosenzweig and Mr. John 
Littlepage, and Mr. Littlepage stated that they were there 
to prepare a contract; that she insisted that she had al¬ 
ready told Mr. Littlepage what she wanted in the contract 
but Mr. Littlepage insisted that he did not know what she 
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wanted; that she replied that if Mr. Littlepage did notiun¬ 
derstand what she wanted in the contract she didn’t know 
how to tell him “any more”; that Mr. Rosenzweig a^ked 
her if she would consent to a postponement of the suit but 
she replied in the negative; that Mr. Rosenzweig called 
the witness at her office and said that he was ready to [pre¬ 
pare a contract and wanted to know what she wanted in 
it; that she told him to communicate with Mr. John Little- 
page who was acting as her attorney and he would tell him 
what to put in the contract; that Mr. Littlepage then called 
her on the phone wanting to know what she wanted in the 
contract and she replied that she had already told him 
what she wanted and that she was not going to repeat it 
again; that during all of these negotiations the witness was 
“carrying the brunt of the negotiations” for the threcf ad¬ 
ministrators ; and that, according to the witness! she 
78 had no authority to bind her brothers or her mother; 
that her mother did not know of any agreement ctbout 
this matter until the suit was filed. 

Upon cross-examination Loraine Leese Good testified 

substantiallv as follows: 

* 

That she had been associated with the broadcasting {busi¬ 
ness since 1928; that her brothers Norman and Earl jjeese 
are optometrists and have been engaged in busines^ for 
approximately 20 years; that the estate owns the stojck of 
the M. A. Leese Radio Corporation; that the estate [owns 
975 shares of stock, Norman Leese 10 shares, Earl Leese 
5 shares, and the witness 10 shares, the stock being owned 
by the estate and the three administrators; that the shares 
owned by the witness and her brothers were acquired after 
the contract of January 12, 1935, was executed; that tjie re¬ 
maining outstanding shares were acquired so thatj they 
could control the entire 1,000 shares; that what sh^ told 
Mr. John Littlepage that she wanted in the contract ivas a 
provision for the payments that would meet theilr ap¬ 
proval, such as backed by government bonds; that the 
bonds should not be put in escrow for us to have instead 
of cash but should be put up as collateral to secuye the 
notes when the notes came due; that the payments should 
be made in cash and they should keep their government 
bonds, that the bonds merely should be used as collateral; 
that this was in accordance with the advice given by Mr. 
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Miller; that their auditor, Mr. Clifford, of Wayne Ken¬ 
drick’s office, advised her that if they received payment 
in cash they would be required to pay an increase of $70,000 
in income taxes; that a payment has been made on account 
of the estate tax but it has not been finallv settled; that the 
payment was based upon the valuation of $97,500—$100 
a share—that was given to the Probate Court; that the 
government has recently notified the administrators that 
it intended to value the stock at approximately $300,000 
but had not assessed any additional tax; that if this pro¬ 
posed valuation be sustained the estate will be required to 
pay approximately $40,000 in estate taxes; that if the es¬ 
tate were required to pay the additional $40,000 in 
79 taxes it would still receive $245,000, if payment were 
made in cash; the original return was made on the 
basis that the stock was valued at $100 a share and they 
had no reason to believe that the government was going to 
increase the valuation; that if the government approved 
the original estate tax return and they sold the station 
for $285,000 cash they would have to pay an income tax of 
$70,000 on the profit; that Mr. Littlepage placed a value of 
$100 a share on this stock; whereupon the following tran¬ 
spired : 

4£ The Court: For my information, I would like to find 

out if the Probate proceedings were had by petition for 

Probate, or whether there was a court appraisal. 

# # # # * 

44 Mr. Hanson: I think the appraisal that was made for 
the Probate Court was used for the Federal estate tax 
return.” 

That the inventory of the appraised personal estate made 
by the Court appraisers was submitted and showed that it 
was filed on April 14th, 1934, and the value fixed would be 
as of the date of death; that witness stated that they would 
like to sell the station without paying any more tax than 
is necessary; that the conversation witness had with Mr. 
Rosenzweig was between May 8th and May 13th; that she 
is sure she saw Rosenzweig and they discussed a contract 
and he asked her to postpone the filing of an answer; that 
the document of January 12, 1935, was signed by the three 
administrators at the same time after they had discussed 
its contents among themselves and had been assured that 
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it was not a contract; that they signed it because tteir 
i attorney, Mr. Littlepage, assured them it was not a contract, 
merely a memorandum that Mr. White had requested; 
that when the witness signed the document she interded 
to sell the stock 6 ‘ provided we have some mutual agreement 
* * * on the security or down payment and other things ^hat 
would come up”, such as the consent of the National Brbad- 
• casting Company, obtaining the ten shares outstanding 
that they did not own or control, five of which ten 

80 shares they had no reason to believe that they could 
get; that, prior to the signing of the contract, the {wit¬ 
ness insisted that certain provisions should be included, and 
she sent a memorandum to Mr. Littlepage, signed ^Lo- 
raine”, which she said were just suggestions to Mr. Little¬ 
page, reading as follows: 

“The present lease with the National Broadcasting Com¬ 
pany must run the remaining three years. The call letters 
i ‘WMAL’ must be retained. The building at 710, 712 
Eleventh Street is not to be included in the sale of the Ista- 
tion. W 7 e will, however, make a very attractive offer! for 
the rent of the building to the Buyer of Station WM^AL. 
This space would include only the portion of the builciing 
i now occupied by WMAL. We must have five additional 
vears of advertising over WMAL. This includes two an- 
nouncements daily.” 

That this memorandum was submitted to Mr. Littlepage 
sometime between January 5th and January 12th; thajt at 
that time Mr. Littlepage told her that one of the parties 
negotiating had refused to lease the property on Eleventh 
Street, but she told Mr. Littlepage that the property 
“would have to be leased as part of the agreement”; ^hat 
the four requests contained in her memorandum yere 
agreed to by Mr. White with the exception of the continua¬ 
tion of the call letters; that she desired that the call letters 
be retained forever as a monument to her father, M.A.L. 
being his initials; that Mr. W^ite finally agreed to retain 
the call letters for 50 years subject to such change as mi ght 
be ordered by the Federal Communications Comjmis- 

81 sion; that when the witness entered upon the nego¬ 
tiations with Mr. WLite on January 12th she ldnew 

that he was agreeable to each one of her four conditions 
except that a 50-year limitation had been suggested foil the 
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retention of the call letters; that one of the other parties 
to a prior offer, which was changed by their offer of Janu¬ 
ary 12th, would not agree to lease the premises upon the 
expiration of the National Broadcasting Company lease; 
that this was the Star offer; that when the administrators 
filed their motion to dismiss the Bill of Complaint they 
said that had been signed not as individuals; that they had 
merely signed it in reference to what the estate owned at 
the time; that, in the motion to dismiss, the administrators 
also questioned the enforceability of the provision con¬ 
cerning the advertising; that it was one of the things to 
be taken up later; that they were to have received $5,000 
worth of advertising each year but that the time of the 
broadcasts was never definitely determined; that they were 
then receiving two periods daily, one in the morning and 
one in the afternoon, which they considered worth $5,000 
per year; that the best offer the administrators had on Jan¬ 
uary 12, total cash, was Hearst; that he offered most for 
the station, $285,000; that the next offer was in the sum of 
$262,000; that the third and lowest offer was $250,000; that 
at the meeting with Mr. Rosenzweig April 1st he did not 
state that he would waive rights to the easements; that Ex¬ 
hibit B, attached to the Bill of Complaint, had not been seen 
by witness at the meeting of April 1st and that it is not sub¬ 
stantially the agreement which was given to her in Febru- 
arv: that the radio station and studios are located at 710- 

7 

712 Eleventh Street and the antenna is located on those 
premises and extends to 726 Eleventh Street, both prop¬ 
erties being owned by the Leese Estate; that they do not 
have any easements covering the use of intervening prop- 
ertv betvreen 710-712 and 726 Eleventh Street, over which 
the antenna extends, but that they do have a right 
82 of way which is duly recorded; that the title to the 
various properties which were left by M. A. Leese is 
now in the name of the witness and her two brothers, and 
that none of it is in her mother’s name, but her mother has 
not waived her dower interest; that she thinks the transfer 
of title was done automatically after her father’s death; 
that they now control those properties; that, of the $36,000 
a year received from the National Broadcasting Company 
under the lease, $6,000 yearly is treated as rent for the 
premises; that her brother is president of M. A. Leese 
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Radio Corporation, and witness is secretary and treasurer 
of the M. A. Leese Optical Company; that the estate tax 
return was filed in May, 1935, pursuant to a six months 
extension granted by the Collector; that Mr. Clifford was 
their auditor and prepared the memorandum on 

83 w T hich the tax calculations were made and the! in¬ 
formation on which was based the estate tax return; 

that she recalled the valuation in that return placed on the 
stock in May 1935, that it was $97,500.00; that during the 
discussion concerning the security to be offered for the 
deferred payments the witness refused to accept the M|. A. 
Leese Radio Corporation stock as security; that the bur- 
chase price mentioned in the agreement of January 12th 
was $285,000 and provided for a cash payment of $50,000 
followed by additional payments of $20,000 at six-month 
intervals, so that if the contract had been carried out jand 
the deferred payments made within a period of 13 months, 
$90,000 cash would have been paid on account of the agree¬ 
ment; that the reason they did not regard the Leese stock 
as ample security was that they felt that by placing t|ieir 
own stock in escrow it would place on the estate the same 
risk of loss as it vrould if they had not sold the stock; that 
the Hearst Radio Corporation wanted to place that stock 
in escrow and not as security, they did not want to take the 
stock back; that the difference between escrow and secur¬ 
ity is that when a thing is put in escrow you accept that 
as payment when a thing becomes due; that when a tjiing 
is put in security it secures the notes to be paid, yob do 
take it but only in event of default in payment; that they 
w r ould not accept the stock as security as they had no way 
of knowing what the value would be a year afterwards; 
that notwithstanding the fact that within a period of thir¬ 
teen months they would get within $7,500.00 of the amount 
set up in the estate tax return they still would not take their 
stock as security for the balance of the deferred payments; 
that on December 21, 1934, Mr. Thomas Littlepage,! Sr., 
wrote Mrs. Good stating that “the other party whose'ten¬ 
tative offer I gave you the other day called me on the tele¬ 
phone and said that if things did not clear up befor^ the 
15th of January that they would withdraw the offer”; [that 
she did not then know who the other party was; |;hat, 

84 before the agreement of January 12th was signed, 


60 HEARST RADIO, INC., VS. LORAINE LEESE GOOD, ET AL. 

retention of the call letters; that one of the other parties 
to a prior offer, which was changed by their offer of Janu¬ 
ary 12th, would not agree to lease the premises upon the 
expiration of the National Broadcasting Company lease; 
that this was the Star offer; that when the administrators 
hied their motion to dismiss the Bill of Complaint they 
said that had been signed not as individuals; that they had 
merely signed it in reference to what the estate owned at 
the time; that, in the motion to dismiss, the administrators 
also questioned the enforceability of the provision con¬ 
cerning the advertising; that it was one of the things to 
be taken up later; that they were to have received $5,000 
worth of advertising each year but that the time of the 
broadcasts was never definitely determined; that they were 
then receiving two periods daily, one in the morning and 
one in the afternoon, which they considered worth $5,000 
per year; that the best offer the administrators had on Jan¬ 
uary 12, total cash, was Hearst; that he offered most for 
the station, $285,000; that the next offer was in the sum of 
$262,000; that the third and lowest offer wras $250,000; that 
at the meeting with Mr. Rosenzweig April 1st he did not 
state that he would waive rights to the easements; that Ex¬ 
hibit B, attached to the Bill of Complaint, had not been seen 
by witness at the meeting of April 1st and that it is not sub¬ 
stantially the agreement which vras given to her in Febru- 
arv: that the radio station and studios are located at 710- 

7 

712 Eleventh Street and the antenna is located on those 
premises and extends to 726 Eleventh Street, both prop¬ 
erties being owned by the Leese Estate; that they do not 
have any easements covering the use of intervening prop¬ 
erty between 710-712 and 726 Eleventh Street, over which 
the antenna extends, but that they do have a right 
82 of way which is duly recorded; that the title to the 
various properties which were left by M. A. Leese is 
now in the name of the witness and her two brothers, and 
that none of it is in her mother’s name, but her mother has 
not waived her dower interest; that she thinks the transfer 
of title w^as done automatically after her father’s death; 
that they now control those properties; that, of the $36,000 
a year received from the National Broadcasting Company 
under the lease, $6,000 yearly is treated as rent for the 
premises; that her brother is president of M. A. Leese 
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Radio Corporation, and witness is secretary and treasurer 
of the M. A. Leese Optical Company; that the estate tax 
return was filed in May, 1935, pursuant to a six moijiths 
extension granted by the Collector; that Mr. Clifford [was 
their auditor and prepared the memorandum on 

83 which the tax calculations were made and the in¬ 
formation on which was based the estate tax return; 

that she recalled the valuation in that return placed on the 
stock in May 1935, that it was $97,500.00; that during the 
discussion concerning the security to be offered for the 
deferred payments the witness refused to accept the M. A. 
Leese Radio Corporation stock as security; that the pur¬ 
chase price mentioned in the agreement of January JL2th 
was $285,000 and provided for a cash payment of $50,000 
followed by additional payments of $20,000 at six-month 
intervals, so that if the contract had been carried out and 
the deferred payments made within a period of 13 months, 
$90,000 cash would have been paid on account of the agree¬ 
ment; that the reason they did not regard the Leese stock 
as ample security was that they felt that by placing their 
own stock in escrow it would place on the estate the shme 
risk of loss as it would if they had not sold the stock; that 
the Hearst Radio Corporation wanted to place that stock 
in escrow and not as security, they did not want to takq the 
stock back; that the difference between escrow and secur¬ 
ity is that when a thing is put in escrow you accept jthat 
as payment when a thing becomes due; that when a thing 
is put in security it secures the notes to be paid, you do 
take it but only in event of default in payment; that they 
w r ould not accept the stock as security as they had no way 
of knowing what the value would be a year afterwards; 
that notwithstanding the fact that within a period of thir¬ 
teen months they would get within $7,500.00 of the amount 
set up in the estate tax return they still would not take their 
stock as security for the balance of the deferred paymdnts; 
that on December 21, 1934, Mr. Thomas Littlepage, Sr., 
wrote Mrs. Good stating that “the other party whose jten¬ 
tative offer I gave you the other day called me on the tele¬ 
phone and said that if things did not clear up befor^ the 
15th of January that they would withdraw the offer”; that 
she did not then know who the other party was; f;hat, 

84 before the agreement of January 12th was signed, 



62 HEARST RADIO, INC., YS. LORAINE LEESE GOOD, ET AL. 

the witness knew that “the other party” was Hearst 
Radio, Inc.; that Mr. Miller was first brought in into the 
transaction on January 26th; that the witness sepcifically 
sought his advice as to the security offered as collateral by 
the Hearst organization; that she only authorized him to 
discuss the matter with the representative of plaintiff 
as her adviser'; that she does not know what Mr. Miller’s 
other connections are besides being president of Thomas J. 
Fisher and Company; that the witness did not know that 
Mr. Miller at that time was handling certain business for 
the Washingtdn Star and that for a number of years he 
had been handling the pension fund of the Washington 
Star; that Mr. Miller never tried to persuade her to sell 
to the Washington Star instead of to Hearst; that he ad¬ 
vised her that whoever got the station should be required 
to put up government bonds or their equivalent as col¬ 
lateral; that at the meeting late in January Mr. Littlepage 
did not tell her that he and McCauley had agreed upon a 
more formal contract; that on February 1st Mr. Littlepage, 
Sr., handed her the more formal contract marked Defen¬ 
dants’ Exhibit 2-B for her to consider; that she could not 
be mistaken about her prior statement that she had seen 
Rosenzweig in May in John Littlepage’s office. 

Upon redirect examination Loraine Leese Good testified 
substantially as follows: 

That she had nothing to do with the management of the 
business end of the radio station or of the M. A. Leese 
85 Optical company before her father’s death; that she 
had nothing to do with the keeping of the books or 
with the business management and that neither of her broth¬ 
ers had anything to do with the business management of the 
Optical businell before her father’s death; that they received 
a check for $3,000.00 a month under the lease with National 
Broadcasting 1 Company; that $500.00 a month is taken out 
of this $3,000 for the rental of premises on Eleventh Street 
and placed in a rental account, and that her mother obtains 
her dower interest in all of the real estate; that no deed was 
ever given to her or her brothers since her father’s death 
covering the real estate and that no deed or conveyance has 
been made of the real estate since her father’s death, and 
that the title she and her brothers have came to them by 
law; that her mother still has her dower right in the real 
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estate, she never having assigned it; that in answer to the 
following questions asked by opposing counsel and her own 
counsel, respectively, the following answers were given:! 

By opposing counsel: 

“Q. In the handling of this property by you and your 
brothers, do you represent your mother in all business blat¬ 
ters ? ... In real estate, do you represent your mother in 
all business matters ? ... In the collection of rents, rental 
of the property, making new leases for rent or whatever it 
maybe? “A. Yes, we do. 

“By counsel for witness: 

“Q. But before entering into any lease or any binding 
agreement of that sort involving these properties, you con¬ 
sult with her and get her specific authorization to lease that 
particular piece of property? “A. Yes, we do. j 

“Q. But before entering into any lease or any binding 
agreement of that sort involving these properties, you con¬ 
sult with her and get her specific authorization to lease that 
particular peice of property? “A. Yes, we do.” 

That the values placed in the estate tax return were fix^d as 
of the date of Mr. Leese’s death, December, 1933; that the 
time of filing the estate tax return was extended at the sug¬ 
gestion of Mr. Littlepage and that at that time the estate 
had ample money to cover the tax payment; that the value 
of $100.00 a share in the return was based on the earnings 
of the station for the years 1933 and 1934; that the gross 
earnings of 1933 approximated $2,700.00 and of 1934 
$3,600.00; that witness’ mother is still living and that wit¬ 
ness never stated to any representative of the ]plain- 
86 tiff that she had control of the real estate; tliqt the 
five shares of stock owned by Mr. Littlepage, Sr. were 
paid for by her and received by her on June 5th, 1935* that 
she paid $1,000.00 for the five shares; that Mr. Baker’s [stock 
was received February 1st, 1935, for the same amount!; that 
the memorandum referred to in the cross examination which 
was signed ‘Loraine’ was written by her and sent to Mr. 
Littlepage, Sr.; that it was a personal note; that about five 
days before the time for filing plea in the suit she had ^ con¬ 
versation with Mr. John Littlepage who advised hej' that 
he was quite sure that he would be called as a witness and 
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that he would call in another attorney; that he suggested 
someone at the time and that after talking it over with her 
brothers it was decided that they would select their own at- 
tornev in the matter and called in Mr. Hamilton; that she 
had consulted attorneys other than the firm of Littlepage 
and Littlepage or Hamilton and Hamilton with reference to 
radio matters. 

Upon recross examination of Loraine Leese Good the fol¬ 
lowing occurred: 

“Q. Mrs. Good, I believe you testified on your redirect 
examination that you had specific authorization from your 
mother, you and your brothers, in respect to the handling 
of the real estate. Is that not correct? 

“Mr. George Hamilton: Your Honor, I object to that. 

“The Court: I do not recall the testimony. You can ask 
her if she did have anv. 

“By Mr. Hanson: 

“Q. Did you have specific authorization from your mother 
for the handling of the real estate? “A. No, I did not.’* 
Upon a second redirect examination Loraine Leese Good 
testified substantially as follows: That witness’ mother is 
not at all well and has not been since witness’ father’s 
death. ’ ’ 

87 6. Thereupon, in order further to maintain the is¬ 

sues on their part joined, there was called as a wit¬ 
ness on behalf of the defendants, Martin Norman Leese, 
who testified substantially as follows: 

That he is the son of Martin A. Leese, deceased, and is 
one of the administrators of his father’s estate along with 
his sister, Mrs. Good, and his brother, Earl; that he was 
present at the conference in Mr. Littlepage’s office on Jan¬ 
uary 12, 1935, at which time the instrument of January 12, 
1935 was signed; that, Mr. "White stated that the paper they 
were signing was merely a memorandum for him to take 
back to New York; that Mr. Littlepage stated it was just a 
memorandum for Mr. White to take to New York; that the 
witness never agreed or authorized any one else to agree on 
his behalf to any of the drafts of the more formal contract 
which were submitted from time to time; that Mr. John 

I 7 

Littlepage was present at the time Mr. WLite made his 
aforementioned statement. 
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7. Thereupon, in order further to maintain the issues on 
their part joined, there was called as a witness on behalf of 
the defendants, William Earl Leese, who testified substan¬ 
tially as follows: 

That he is the son of Martin A. Leese, deceased, a 1 nd is 
one of the administrators of his estate; that after he arrived 
at the meeting in Mr. Littlepage’s office on January l^th he 
was shown the written offer of the Hearst organization and 
he called attention to the fact that it provided for 1,000 
shares of stock although the administrators did not owi that 
many; that that before the instrument was signed someone 
discovered an omission and there was added to the tj^p of 
one of the pages the question of these easements |; that 
88 witness objected to that and Mr. Littlepage stated 
that the document was not a contract but only a ^nem- 
orandum that Mr. White wanted to take back to his [home 
office; that the witness never consented or authorized any¬ 
one else to consent on his behalf to a more formal agree¬ 
ment. 

Upon cross-examination William Earl Leese testified 
substantially as follows: 

That the administrators never submitted to Hearst itadio, 
Inc., a draft of a more formal contract designed to meet the 
conditions suggested by them (the administrators) ;| that 
witness is sure Mr. Wilton J. Lambert was not present 
while he was there; that after witness arrived the para¬ 
graph concerning the easements w r as inserted and h£ and 
his brother and sister executed it; 

WLereupon the Court asked the following question and 
received the following answer: 

‘ ‘ The Court: State whether or not you intended to meet 
any obligations that might be imposed upon you by that 
paper. 

1 * The Witness: If they were satisfactory to the adijninis- 
trators and to the Probate Court . 9 9 

That one of the obligations was to submit it to the Pro¬ 
bate Court but it never reached that point. 

8. Thereupon, in order further to maintain the issues up¬ 
on their part joined, the defendants called as a witness 
William Miller, who testified substantially as follows: 

That he is President of Thomas J. Fisher & Company, 
Inc., real estate brokers, and is a cousin of the administra- 
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tors herein; that Mrs. Good consulted him on January 26th, 
1935, regarding the proposed formal contract for the sale 
of Station WMAL; that she submitted a form of contract 
which had been furnished her by Mr. Littlepage and asked 
the witness to examine it; that she told him that she had 
previously signed the 4 4 memorandum giving the tentative 
terms of this contract which was to be prepared”, 
89 and she furnished the witness with a copy of that 
memorandum the following day; that he looked over 
the proposed form and pointed out several objectionable 
features and at that time Mrs. Good asked the witness to 
advise the estate in the selection of the security which 
should be required to secure the payment of the deferred 
payments called for under the contract; that the witness ex¬ 
amined the instrument of January 12th and also the draft 
of the more formal contract and objected to the provision 
calling for the delivery of 1,000 shares of stock, whereas 10 
shares were held outside of the estate and of the family; 
that the witness also objected to the provision calling for 
perpetual easements not only on the property owned by the 
estate but over the property between the two antenna tow¬ 
ers; that ten shares of stock were held outside the family 
and it was impossible to deliver perpetual easements so that 
the witness did not think that they should sign the papers 
agreeing to deliver stock which they did not own and agree¬ 
ing to an impossibility; that on the following day, January 
28, the witness attended a meeting in Mr. Littlepage’s office 
at which Mr. Littlepage, Sr., Mr. John Littlepage, Mrs. 
Good and her two brothers, and Mr. McCauley and Mr. 
Gough were also present; that Mr. Littlepage stated the 
purpose of the meeting to be to discuss the terms of the pro¬ 
posed contract for the sale of the stock to Mr. Hearst; that 
the first matter discussed was the security which should be 
required to secure the deferred payments; that the proposed 
contract called for the stock of WMAL as security but that 
this was not satisfactory; that Mr. McCauley then sug¬ 
gested that there be posted as security the stock of the 
Hearst Radio Corporation and I think some other of the 
Hearst companies, but this likewise was not satisfactory; 
Mr. McCauley asked what we wanted; that the witness told 
him that government bonds would be satisfactory, but 
Mr. McCauley stated that the Hearst organization did not 
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90 own any government bonds and did not intend to ob¬ 
tain any; the meeting was about to break up and Mr. 

McCauley said he would communicate with the West Cbast; 
that Mr. McCauley also stated that if they purchased! gov¬ 
ernment bonds it would be the same as paying cash to the 
estate, and the witness replied that it was none of his con¬ 
cern what financial effect that might have on the Hear^t or¬ 
ganization; that Mr. Miller never had any idea of acbept- 
ing cash; that the form of the deferred payment was 

91 then discussed; that the memorandum provided for 
the principal amount to be paid over a period of 5 

years, payments to be made semi-annually during the first 
3 years and annually during the 4th and 5th years, w^th a 
lump sum of $15,000 interest to be paid during the 5|year 
period, $3,000 or $1,500 each year on the semi-annual in¬ 
stalment of principal; that the witness objected to the de¬ 
ferred payments in the suggested form because the notes 
would be non-negotiable and would preclude the settlement 
of the estate until they were paid; that he therefore sug¬ 
gested that the notes should be negotiable and each carfy its 
own interest; that witness also objected to prior payment 
as the Leeses did not want payments made before maturity; 
that there was then discussed the amount of stock own<bd by 
the Leeses and Mr. McCauley stated that inasmuch as they 
had signed for 1000 shares they should be required tb de¬ 
liver that number; that the question of easements was. next 
discussed and Mr. McCauley was positive that they would 
require easements as suggested in the last contract form 
presented, namely, perpetual easements; that it was evident 
that they were not going to get together, that the parties 
could not come to an agreement, so the meeting adjourned 
with the understanding “that Mr. Littlepage and Mr. Mc¬ 
Cauley would get together and try to recast the agreement 
in such form as might be satisfactory”; that Mr. Littlepage 
remarked to Mr. McCauley that the memorandum of Jan¬ 


uary 12th, so far as being a contract was concerned, whs not 
worth the paper it was written on and advised Mr. Mc¬ 


Cauley to let the matter drop and start negotiations over 
again, but Mr. McCauley stated that he was satisfied to take 
his chances on the memorandum; and that about one week 
later Mr. Miller was shown another draft of the contract 
wherein it was provided that the easements, instead j>f be- 
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ing perpetual, were limited to 25 years, but the payment of 
the purchase price was to be in cash. 

On cross-examination William Miller testified substan¬ 
tially as follows: 

92 That he had been accustomed to advise M. A. Leese, 
the decedent, in connection with his real estate mat¬ 
ters; that he did not advise the administrators what they 

should do with reference to the sale of the radio sta- 

93 tion as he did not know anything about the negotia¬ 
tions for the sale of the stock of the M. A. Leese Radio 

Corporation until January 26,1935; that the only investiga¬ 
tion he made as to the Hearst organization security which 
Hearst Radio, Inc., proposed to post as collateral was 
through Dun & Bradstreet; that Mr. McCauley may have 
offered to get him a balance sheet feut he does not think so; 
that his idea was that the security should be readily mar¬ 
ketable ; that they should be sure that it was something that 
they could put their hands on; that government bonds are 
not the equivalent of cash because they are bonds; that they 
are readily marketable; that the recommendation of the wit¬ 
ness was that the administrators should accept no other se¬ 
curity except government bonds and that the purchaser 
should be compelled to purchase such bonds in order to post 
them as security; that the witness also advised the adminis¬ 
trators that their own radio station stock was not worth 
while as security; that at that time he did not know that 
the value of the radio stock was fixed at $97,500.00; that he 
knew that during the first thirteen months of the agreement 
they would get $90,000.00 if the terms were carried out; that 
the first payment might not be made and then they would 
have to rely on their security; that the stock of the corpora¬ 
tion may be worth $300,000.00 at that time and the next five 
minutes it mav not be worth that much; that the witness 
would not state definitely what security he would take back 
on a piece of property which sold for $285,000 with a 
$50,000 down payment; that it would depend on what the 
agreement was; that you cannot set a hard and fast rule as 
one may want cash and another may want terms, some may 
take the same piece of property back; that you cannot sell a 
radio station in the same way; that the witness knew that 
under the contract of Januarv 12th the administrators 
would continue for three years to receive an income of 
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$36,000 annually from the National Broadcasting Company 
and that the contract called for a down payment of 

94 $50,000; that knowing this, witness still would say 
that the stock of the station was not good security for 

the sale and that he would vrant government bonds because 
witness did not know what the stock would be worth thirty 
days after the sale was closed; that something might (jccur 
to wipe it out; that the chief concern of the witness wjis to 
be sure that the estate would be paid for the stock if ithey 
sold it; that a cash payment would not be a satisfactory!pay¬ 
ment because the estate wanted to reduce the amount df in¬ 
come tax which it would be required to pay upon the profits 
from the sale of the station; that if the government redeter¬ 
mined the estate tax, by valuing the stock at $300,000, there 
would be no income taxes to pay. 

Whereupon the following question was asked and the fol¬ 
lowing answer was given: 

“Q. Let us assume as a result of the government’s deter¬ 
mination of the estate tax, there would be no income ta^es to 
pay, such as you fear, would you still insist upon deferred 

payments, or would you pay cash?.“At My 

advice would not be necessary at all, Mr. Hanson. 1 was 
called upon to advise them as to what security they \Vould 
require for the deferred payments. If the payment \yas to 
be made in cash, my advice would not be necessary at all. 
What I might think about it would not mean anything.” 
That when he insisted upon deferred payments secured by 
government bonds the witness had in mind tbxes; 

95 that the witness never heard of Mr. McCaulevts let- 

. * 
ter offering cash in payment until after the suit was 

instituted; that when McCauley said to buy bonds woiild be 
the same as paying cash witness did not say “It would be all 
right with us”. He did say “Well, what of it?”, meaning 
it is no concern of the Leeses if the purchase of bonds had 
the same financial effect on the Hearst Company a^ pay¬ 
ing cash; that he had no thought of ever taking cash; 
that the witness objected to the granting of additional 
easements over the property owned by the estate; that he 
would not object to it for the term of their lease; that he did 
not know how long the permit to stretch the wires ovjer in¬ 
tervening property was good for but if it developed that 
they could not obtain the consent from intervening property 
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owners that whether or not the purchaser should go ahead 
and lease the radio station was a matter for the purchaser; 
whereupon he was asked the following question: 

“Q. Would you, as their adviser, if they were unable to 
make it possible to conduct the business which was then con¬ 
ducted there, would you still insist that they continue to col¬ 
lect that rent ? A. I would not ask the Leeses to attempt to 
get easements over the intervening property. I think that 
answers the question.” 

That the witness knew that Hearst Radio, Inc., had agreed 
to lease the premises at the request of the administrators; 
and that, in answer to the question that if Hearst Radio, 
Inc., waived the provision for easements and for the lease 
of the studios would he (Miller) recommend that the ad¬ 
ministrators enter into the contract, other conditions being 
satisfactory, the witness stated that it would require some 
consideration; that a lot of things might have some bearing 
on it, such as, if the intervening owners were able to stop 
the use of the station, or other parts of the contracts, such as 
certain advertising rights to the station, that might have an 
effect; that part of the income from the National Broadcast¬ 
ing Company is : for rent of the real estate and part for rent 
of the Broadcasting Company. 

96 Subsequently, Loraine Leese Good was recalled by 
counsel for defendants and testified substantially as 
follows; 

The written Offers of the Post and the Star were put in 
evidence; the offer of the Washington Post was in the sum 
of $262,000, plus the assignment of the revenues from the 
National Broadcasting Company’s lease in the sum of 
$36,000 annually, which made the total offer $370,000; that 
it did not include the purchase of the real estate but did in¬ 
clude a three year lease beginning January 1938 at $6,000.00 
a year and interest on $150,000.00 from 1938 at five per 
cent, payment to be made as follows: Cash $100,000.00; 
$40,000.00 a year for three years (which includes $36,000.00 
a year under National Broadcasting Company lease); 
$50,000 a year for three years; that the offer of the Star 
provided for the payment of $50,000 in cash and $200,000 
upon the termination of the National Broadcasting Com¬ 
pany lease, to be secured in a manner satisfactory to the 


71 


HEARST RADIO, INC., VS. LORAINE LEESE GOOD, ET AL. 


estate; at the option of the estate the continuation of the 
lease of the premises for three years. 

Upon cross-examination Loraine Leese Good testified sub¬ 
stantially as follows: 

That at the time she signed the agreement of January 
12th with Hearst Radio, Inc., she knew the conditions oi the 
other two offers; that when she signed the document sh^ in¬ 
tended to carry out whatever obligations were imposed fipon 
her therein. 

9. Thereupon, in order further to maintain the issuels on 
their part joined, the defendants, by means of a duly served 
subpoena, called as a witness John M. Littlepage, who! tes¬ 
tified substantially as follows: 

That he is the son of Thomas P. Littlepage and took part 
in the negotiations involving the proposed sale of the M. A. 
Leese Radio Station, including the later negotiations con¬ 
cerning the making of the more formal contract; that the 
Hearst representatives prepared a draft of the ipore 
97 formal agreement; that there were several drafts, the 
first one being submitted shortly after January 12th; 
that he made criticisms of these agreements as they (fame 
in and objections to some of the terms; that the first one 
bore the blank date of February, 1935; that there was ques¬ 
tion as to the easements, terms of payment and the number 
of shares of stock, and that another form was submitted; 
that the first form contained several blank spaces, it was 
not objected to nor agreed to; that form contained seyeral 
blank spaces and was in fact only a working form; that! sub¬ 
sequently another form was presented by the Hearst I rep¬ 


resentatives bearing date the day of February, 1935. 
This form was discussed at witness’ father’s home in the 
presence of McCauley, Gough, Mr. Littlepage, Sr. andj wit¬ 
ness. Whereupon the following question was asked anil an¬ 
swered : 

“Q. And what was the result of the conference in refer¬ 
ence to that agreement being acceptable to you and your 
father? A. Well, no agreement was ever acceptable to us. 
They were all to be passed along to the Leeses, * * 

That witness marked up and scratched out parts of this 
agreement, which contained a paragraph covering case¬ 
ments which was stricken out because it was then under¬ 
stood that Mr. Leese had obtained easements oveif the 
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98 property on Eleventh Street over which the an¬ 
tenna extended, but it was later found that there was 

merely a written permission by the owners of the proper¬ 
ties and they did not believe it would be possible to obtain 
the easements from the parties who owned that property; 
that one of the properties was involved in an estate proceed¬ 
ing; that the Hearst representatives agreed that they would 
not press the point regarding* easements; that paragraph 
Fifth was struck out because it called for perpetual ease¬ 
ments; that witness struck it out after Hearst representa¬ 
tives had agreed to it going out; that several other things, 
such as, including towers and the amount payable the Broad¬ 
casting Company, were discussed; that the check in para¬ 
graph Thirteenth was made by witness because they had 
provided that the sale should be subject to the consent of 
the Communications Commission; that thev later deter- 
mined that the Company not having an interest in a license 
the sale of thei stock did not have to be approved by the 
Commission; that an examination of some of the other 
drafts indicate that another one was made but witness could 
not recall if a changed agreement had been made in his of¬ 
fice ; that witness was shown other drafts of the agreement, 
including the one of the blank day of April, 1935, and 
marked Defendants’ Exhibit 2-D, and testified that it was 
received by him on April 3rd; that some of the crossing 
outs of this agreement were in witness’ handwriting and 
some not; that witness was present at a meeting in his of¬ 
fice on January 28th at which Mr. Miller was present, and 
witness took part in the discussion, but that Mrs. Good was 
not there; that none of these forms of contract, or the form 
of the contract attached to the Bill of Complaint as Exhibit 
B, or the form which accompanied the letter sent by Mr. 
Rosenzweig to the witness on April 3rd, was satisfactory to 
the witness; that during the course of those discussions wit¬ 
ness does not recall that the witness’ father, Thomas P. 
Littlepage, Sr., stated to Mr. McCauley that the contract of 
January 12th w r as not enforceable, or that it was not w T orth 
the paper it was written on; 

99 Whereupon the following questions were asked and 
answered: 

“Q. Do you recall his (witness’ father) making that state¬ 
ment or a similar statement in connection with the further 
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statement that these parties would have to get togetheif in 
agreement on the more formal contract, or there would hot 
be any contract at all? “ A. Yes, There were several state¬ 
ments made. I made a similar statement myself. 

* * * # 

“Q. The statement was made several times, wasn’t it, 
both by you and by your father? “A. That if they did not 
get together on the terms of the agreement, that there )vas 
no contract.” 

That the witness wrote several letters to the National 
Broadcasting Company endeavoring to secure the consent 
of that company to the sale of the stock to the respective 
bidders on the property. 

Upon cross-examination John M. Littlepage testified sub¬ 
stantially as follows: 

That after the agreement of January 12th was signed the 
witness and his father were not willing to assume the' re¬ 
sponsibility of passing upon the matter of payment, or the 
securities to be offered by the buyer, and Mr. Miller at! the 
suggestion of witness’ father w^as therefore called into the 
transaction; that on January 28th or 29th, 1935, the witness 
and his father, Mr. Miller, Mr. McCauley and Mr. 
100 Gough discussed the question of the deferred pay¬ 
ments; that when Mr. Miller mentioned government 
bonds as security Mr. McCauley stated that the Hearsj or¬ 
ganization owned no such bonds and that it was against 
their policy to deal in securities other than their own; jthat 
Mr. McCauley also stated that by buying government bjmds 
it would be the equivalent of paying cash, witness also 
stated: 

“My recollection is that Mr. McCauley, in effect, stated, 
‘What do you expect us to do, put up cash?’ and Mr. Miller’s 
answer was a combination of a shrug of the shoulders,!say¬ 
ing ‘ W 7 ell if you want to put up cash all right.’ I don’t lj:now 
the exact wording but that was the effect of it. ’ ’ 

That on the following day Mr. McCauley wrote a letter on 
the stationery of Wilton J. Lambert stating that they would 
pay cash. 

Upon redirect examination John M. Littlepage testified 
substantially as follows: 

That the National Broadcasting Company wrote one let¬ 
ter to the witness and another to the administrators in which 
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they stated it had always been their policy that they would 
not object to the sale of WMAL to any of the three Wash¬ 
ington newspapers; that the witness did not consider these 
letters adequate, but wanted a definite statement to the ef¬ 
fect that they would consent to the sale of the WMAL stock 
to Hearst Radio, Inc.; Witness wrote a letter to National 
Broadcasting Company asking for the consent of that Com¬ 
pany under the lease to the sale of the stock to either the 
Hearst Radio, Inc., the Evening Star, or the Washington 
Post. 

10. Pursuant to leave of court, Thomas P. Littlepage was 
called out of turn as a rebuttal witness on behalf of the 
plaintiff. His testimony interrupted that of Loraine Leese 
Good but, for the purpose of a more logical presentation 
herein, the order has been changed. He testified substan¬ 
tially as follows: 

That he is the Mr. Littlepage to whom reference had been 
made as the attornev for the administrators of the estate of 
M. A. Leese, deceased; that he participated in the negotia¬ 
tions for the sale of the capital stock of the M. A. 
101 Leese Radio Corporation to Hearst Radio, Inc.; that 
the negotiations began in the fall of 1934, at which 
time Mr. White of the Hearst Radio, Inc., made an offer, 
made various offers, which the witness submitted to the ad¬ 
ministrators ; that the witness told Mr. White who came to 
see him that his firm had represented the Hearst organiza¬ 
tion on out of town stations, but that he could not represent 
him in this matter because the witness had been and was 
representing the estate, and that Mr. White should there¬ 
fore bring in his own counsel; that Mr. White brought in 
Mr. Lambert early in November; that witness had Mr. Lam¬ 
bert’s letter of November 29th, referring to the various con¬ 
ferences, and these negotiations went on at various times; 
that on December 21, 1934, he notified the Leese heirs by 
letter addressed to Mrs. Good that the Washington Post 
wanted to buy the station; that he told the party represent¬ 
ing the Post that a tentative offer had been made but did 
not disclose the purchaser’s name, “merely told him the 
same that I told you folks, that this purchaser was responsi¬ 
ble”; and that “the other party whose tentative offer I 
gave you the i other day called me on the phone and said 


HEARST RADIO, INC., VS. LORAINE LEESE GOOD, ET AL. 75 

that if things did not clear up before the 15th of January 
that they would withdraw the offer”; that in the same let¬ 
ter the witness stated that he was merely passing these 
things along to them; that he was making no specific recojm- 
mendations but he did think “considering all the possibili¬ 
ties of radio in the future, both ways, that if an attractive 
offer should come along that you wrould probably find it to 
your advantage to accept it”; that when the witness wr<^te 
this letter he had been informed by Mr. White that, if he 
could not close the contract with the administrators on or 
before January 15tli, he w’ould withdraw his offer and with- 
draw from the picture entirely; that on January 12th Mr. 
White phoned witness that he w 7 as in town and wanted to 
get the matter settled; that a group of persons, including 
Mr. White, Mrs. Good and Norman Leese, conferred 

102 with the witness in his office and drafted the contract 
of January 12th; that previously, the four thiigs 

which Mrs. Good had written that she wanted in the con¬ 
tract had been agreed upon by Mr. White except that the 
latter was in doubt as to whether he had the authority to 
bind the station to retain the call letters; that several otfyer 
points w r ere also discussed; that neither the witness nor l^lr. 
White told Mrs. Good that when she w T as signing the paper 
she was not signing the contract but merely a memorandum 
of agreement; that the witness did tell Mrs. Good ttat 

103 the future contract, providing for the terms would 
turn upon the question of satisfactory payments 

which, they wrould have the right to pass upon in witness’ 
opinion under the contract of January 12th; that, subse¬ 
quently, the question arose as to the terms of payment and 
Mr. White at one time wanted to give non-negotiable notes 
to which the witness objected because the estate wras in proc¬ 
ess of settlement; that on various occasions the witness was 
in conference with various Hearst representatives, incltid- 
ing Mr. White, Mr. Rosenzweig and Mr. McCauley; tjiat 
after January 12th witness discussed the terms with tylr. 
White, the whole thing turned on the question of whether 
future payments would be made on terms satisfactory to the 
administrators; that Mrs. Good suggested that they wanted 
to bring Mr. Miller in for advice, Mr. Miller being a friend 
of the Leese family and President of the Thomas J. Fisher 
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Company, and the witness said that he 'would welcome him 
into the conferences; that Mr. White or Mr. Rosenzweig or 
Mr. McCauley, he did not remember which one, suggested 
that the deferred payments be secured by Hearst stock, to 
which Mr. Miller objected and suggested government bonds 
or cash; that thereupon the following question was asked 
and answered: 

“Q. And did they accept his suggestion of cash? 
“A. When the cash offer came they did not accept it. 

“Q. No. I Mean, did the Hearst people suggest this 
offer of cash? “A. Yes. There was quite an argument. 
Thev said thev did not have Government bonds and did not 

V * 

deal in them, and they had to confer with the authorities on 
the West Coast about what they would do.” 

That the matter finallv culminated in a cash offer for the 
whole amount, but the administrators did not accept it; that 
the witness never indicated to Mrs. Good or the other ad¬ 
ministrators that the contract of January 12th was 

104 not binding upon them; that he did tell Mrs. Good 
that the detailed contract contemplated by the agree¬ 
ment of January 12 would turn upon various details pro¬ 
vided for in the January 12 contract, and that if they did 
not get together on any of those things, that is to say, if the 
cash terms were not satisfactory, of course there would be 
no sale of the stock; that the witness did not advise Mrs. 
Good to sign the agreement of January 12th as a memoran¬ 
dum so that Mr. White would have something to take to his 
office; that he does not remember telling Mrs. Good on Jan¬ 
uary 12th that if they did not conclude the matter that day 
the offer vras withdrawn; that the agreement provided for 
the sale by the administrators of the entire outstanding capi¬ 
tal stock of the M. A. Leese Corporation; that the witness 
sold his stock to the administrators and later, before he 
went* to the hospital in February, assisted in securing the 
other five shares which were not held in the family; that he 
secured these shares from Mr. Baker in anticipation of car¬ 
rying out the agreement and that at the time the wit- 

105 ness conferred with Mr. White on January 12th rela¬ 
tive to the agreement he had not shown Mr. White the 

final offers for the station, just told him as he had the other 
parties substantially what was being offered. 
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Upon cross-examination Thomas P. Littlepage testified 
substantially as follows: 

That he sold his own stock to the administrators or stme 
of the individuals for $1,000 and purchased the other five 
shares for the administrators w T ith money furnished him 
for that purpose; that he did not recall just when he ^old 
his own stock to the administrators but after January 12 
and before February 2 he agreed to sell his stock to them; 
that the stock may have been delivered and paid for ^t a 
later date and upon witness being handed a letter he stated 
that the letter was dated June 5th, 1935, written by his Ison, 
sending the five shares of stock, and that there was a nota¬ 
tion at the bottom and that the check in payment was d^ted 
June 5th, 1935; that he could not recall w’hen he first notified 
the various parties interested to have their offers in by a 
certain date and he could not remember the date; that \Xhen 
he wrote Mrs. Good on December 21st and referred to the 
fact the “other party’’ would withdraw by January 15th he 
referred to Mr. White of Hearst Radio; that when he \yrote 
that letter he had not told the administrators that Hearst 
was making the offer; that he told them later; thaj the 
Hearst Company asked witness about W 7 MAL and he! told 
them that he did not know whether the heirs wanted sell 
it or not; that he would submit an offer to them if they (fared 
to make one and that he was under obligations to tell an¬ 
other party in Washington if the station was ever consid¬ 
ered for sale; that Mr. White first took up the question of 
submitting an offer for the station sometime early in No¬ 
vember and that thereafter there were several dis- 
106 cussions and several offers, one of them being inj writ¬ 
ing; that the Washington Star submitted an'offer 
dated January 12th for $200,000, to be paid at the expira¬ 
tion of the National Broadcasting Company lease; that the 
witness rejected it and I told them that the heirs would not 
accept the offer because they had to settle the estate within 
a certain time; that witness did not remember when he re¬ 
ceived that offer or when he showed it to Mrs. Good; that 
he told her all offers that were made; that he did not show 
it to Mr. WTiite; that the witness “did not have Mrs.j Good 
do anything”; that Mrs. Good is a very competent, bright 
young woman and has had business experience; th^t the 
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Washington Post had been negotiating with the witness, 

then they went around him and went out to Mrs. Good’s 

house that night with a contract and with a check for 

$20,000, which tile witness told her to return; that it was not 

as good an offer as she had before from the Hearst people; 

that on Januarv 12tli the witness received a letter from the 

* 

Post withdrawing their offer; that the witness told Mrs. 
Good that the Hearst offer was the best and he did not ad¬ 
vise her to accept it but stated that he would accept it if it 
were his station; that he advised them that at the final de¬ 
termination of what they did they would have to de- 
107 cide for themselves; that he advised the administra¬ 
tors to accept it because it was the best offer they had 
received; that the agreement of January 12th was drafted 
in Mr. Littlepage’s office, some of it being dictated by Mr. 
White, and Mrs. Good made certain suggestions, witness 
dictated some, he probably finished it, and the contract as 
signed contained everything that had been suggested by 
Mrs. Good; that witness did not remember whether he dic¬ 
tated the paragraph after Mr. White’s signature; that he 
did tell them that they would have to enter into a contract 
which provided for satisfactory payments. Witness did not 
tell Mrs. Good that the paper of January 12th was not in¬ 
tended as a contract. Whereupon the following questions 
were asked and answered: 

“Q. You did tell her, however, that if they did not get 
together on the terms thereafter, that neither that contract 
nor the other would have any validity at all? “A. Substan¬ 
tially. I told them with that provision, that the terms of 
payment must be satisfactory. 

“Q. And if they were not satisfactory to her there was 
no contract? “A. Satisfactory to both of them, yes.” 

That after January 12th the witness told other prospective 
bidders that a tentative offer and contract had been made 
which would turn upon the satisfactory terms of payment, 
'which if not agreed upon would leave the station open for 
further negotiations for sale; 

Wliereupon the following question was asked and an¬ 
swered : 

4 ‘ Q. So at that time you did not consider this transaction 
finally closed with the Hearst people? “A. Well, the ques- 
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tion of the terms of payment had not been discussed when 
this January 12th contract was signed. That came up 
later. ’ ’ 

108 Whereupon the following question was asked and 
answered: 

i ‘ Q. In the course of that conversation didn’t you tell Mr. 
McCauley that he knew perfectly well that if they did not 
agree to terms that were satisfactory to Mrs. Good that 
neither of the contracts was worth anything? “A. Nio, I 
did not tell him that. He knew. We had discussed all along 
the question of their making satisfactory payments, b^ing 
satisfactory terms to these heirs, and I told them they had 
to make them satisfactory to these people, and that if |that 
were not done of course there would be no sale. * * * ’ ’ 
That when it came to the offer of cash the question atose 
about income taxes as to whether or not the payments could 
be made in such a way that the estate could legally avoicjl the 
payment of income taxes; that Mr. Lambert was present 
and discussed it with witness and Mr. Lambert and witness 
said that they did not see how it could be done; that jMrs. 
Good would not accept cash; that the witness did not advise 
Mr. White that Mrs. Good was not willing to take cash; and 
that up to the time the witness went to the hospital he did 
not agree, on behalf of the administrators, to any more for¬ 
mal contract. 

Upon redirect examination Thomas P. Littlepage testified 
substantially as follows: 

That he did not, by word or deed, give Mrs. Good any as¬ 
surance that the agreement which she signed on January 
12th was not a contract. 

10. Thereupon, in order to refute the testimony adduced 
by the defendants, the plaintiff offered as a rebuttal witness 
Thomas J. White, who testified substantially as follows: 

That he is President of Hearst Radio and is the same 
Mr. White who signed the document of January 12, 1935; 
that at that time he made no statement direct or indirect to 
any of the signatories of that document that i|t was 

109 not a formal binding contract, but merely a nfiemo- 
randum; that he made no statement to the effect that 

he merely wanted a memorandum to take with him to New 
York; that he was then and is now the General Manager 
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of the Hearst Enterprises and has no superiors in New 

York; that prW to January 12, 1935, he had informed the 

attornev for the administrators that if the matter were not 
* 

concluded on or before January 15th he would withdraw 
from the negotiations; that after the document of January 
12,1935, was sighed lie had been informed by his attorneys 
that the sellers had made a demand for cash; and that the 
witness authorized his attorneys to offer cash and that he is 
still ready to pay cash. 

Upon cross-examination Thomas J. White testified sub¬ 
stantially as follows: 

That on January 12, 1935, he arrived in Mr. Littlepage’s 
office between ten-thirty and eleven o’clock in the morning; 
Mrs. Good came in forty-five minutes to an hour later; that 
he was with Mr. 1 Littlepage for about ten minutes and then 
telephoned Mr. Lambert to come over, and Mr. Littlepage 
telephoned Mrs. Good; that wdien Mrs. Good and her brother 
arrived Mr. Littlepage, Mr. Lambert and the witness were 
in the room; that there were several papers on Mr. Little¬ 
page’s desk but the witness did not see the other offers for 
the station; that after Mrs. Good arrived, the witness read a 
penciled memorandum which he had prepared constituting 
the offer of Hearst Radio, Inc.; that when he concluded Mr. 
Littlepage picked up two papers, which the witness as¬ 
sumed were the other offers and handed them to Mrs. Good 
saying “Loraiiie, Mr. White’s offer is $23,000 the best”; 
that the witness had never seen the other offers; that Mr. 
Littlepage did not discuss the other offers with Mrs. Good 
in Mr. White’s presence except to remark that Mr. White’s 
offer was $23,000 the best; that was the extent of the discus¬ 
sion; that after some discussion concerning the interest 
which was to be paid the wfitness offered $15,000 be- 
110 cause he had gathered from the conversation that 
one of the other offers had provided for $15,000 in¬ 
terest ; that he knew the amount of the interest in the offer 
because they were discussing it among themselves in his 
presence; that the following were thereupon asked: 

44 Q. * * *. You knew that these three were the adminis¬ 
trators of the estate? “A. That the three children were! 

44 Q. Yes. 4 ‘A. Yes, sir. 

“Q. You knew of the widow? 44 A. Yes, sir.” 
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that the witness knew that the administrators did not ijave 
title to all of the radio station stock but that at leasp; 10 
shares were outstanding, but did not know that 15 shares in 
addition were in their individual names; that Mr. Littlepage 
offered to turn over his shares and there was some discus¬ 
sion about an ex-employee holding five shares, and the wit¬ 
ness asked whether or not those could be obtained; that 
early in the morning the witness told Mr. Littlepage th4t he 
would come to his office that day and submit the best c|ffer 
that he felt justified in submitting, and that when he left 
the room he would take his offer with him and that he was 
here “to close or not to close”; that the witness was Vice 
President of Hearst Radio at the time the agreement of 
January 12th was signed but now is President; that, how¬ 
ever, he had nobody senior in authority in New York; Mr. 
George Hearst in California was president, witness is (gen¬ 
eral Manager of the Hearst Enterprises, dealing with pub¬ 
lications and radio, and serves Mr. Hearst and reports di¬ 
rect to Mr. Hearst; that Hearst Radio, Inc., employed! the 
firm of Littlepage and Littlepage in September, 1934, fbr a 
preiod of two years to represent them in radio matters be¬ 
fore the Federal Communications Commission; that Little- 
page and Littlepage never represented the Hearst Company 
in any other connection; that the witness took no physical 
part in the negotiations looking toward the execution 
111 of a more formal contract. 

WHEREUPON, after consideration of the Bill 
and the Answers thereto, and the evidence adduced on be¬ 
half of the parties, and after argument of counsel, the Cpurt 
entered its decree herein in favor of the defendants. 

BE IT REMEMBERED that the foregoing contain^ the 
substance of all of the evidence given at the hearing of this 
cause, and this Statement of Evidence is duly approved! and 
signed, and ordered to be made of record in the above en¬ 
titled cause, this 8th day of October, 1936. 

By the Court: 

JENNINGS BAILEYj 

Justice 
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We approve the foregoing statement of evidence. 

ELISHA HANSON 
ELIOT C. LOVETT 
Attorneys for Plaintiff. 

HAMILTON and HAMILTON 
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Attorneys for Defendants. 
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No. 6858 

Hearst Radio, Inc., 

Appellant, 
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Loraine Leese Good, Martin Norman Leese Ind 
William Earl Leese, Administrators of the Estate 
of M. A. Leese, and Fannie I. Leese, 

Appellees . j 

I 

— 

BRIEF OF THE APPELLANT 

I. 

Statement of the Case 

This is an appeal from a decree (Record, page 27) 
rendered on June 24, 1936, by the District Court of | the 
United States for the District of Columbia dismissing 
the bill of complaint (R. 1) filed by the appellant! for 
the specific performance of a contract (R. 4) for the 
sale of all of the capital stock of the M. A. Leese Ridio 
Corporation, owner of the transmitter and studio 
equipment of Radio Station WMAL, Washington, 
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D. C., and lessor to the National Broadcasting Com¬ 
pany of the right to operate that station. The memo¬ 
randum opinion (R. 25) of the lower court has not been 
reported. 


II. 

Question Presented 

The primary question presented is whether specific 
performance of a contract for the sale of an asset of an 
estate entered into by the administrators in their rep¬ 
resentative capacity and with reservation of the right 
to approve security for any deferred payments will be 
denied where the administrators arbitrarily and with¬ 
out reason refuse to approve any form of security, or 
to accept cash in lieu thereof after cash is demanded by 
their agent, or to perform their duty by submitting 
the eontraqt to the Probate Court for approval. 

m. 

Prior Proceedings in this Court 

This is the second time that the present case has been 
submitted to this court. The lower court, through 
Mr. Justice O’Donoghue, denied the motions of the 
appellees to dismiss the bill and thereby held that the 
bill, together with the contract in question, which was 
made a part thereof, was enforceable in equity. The 
decree (R. 13) denying the motions did not reserve to 
the appellees the right to renew the motions at the time 
of the trial. The appellees then petitioned this court 
for the allowance of a special appeal, and filed an ex- 
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haustive brief in attempted support of their conten¬ 
tion that the contract in question was not enforceable. 
Appellant filed a brief in opposition to the allowance 
of the petition. This court denied the petition on Sep¬ 
tember 23,1935. (See Original Docket No. 2479.) 


IV. 


The Facts 


M. A. Leese, majority owner of the M. A. Leese Radio 
Corporation, died intestate. His estate is now in proc¬ 
ess of administration in the Probate Division of the 
District Court of the United States for the District pf 
Columbia. The surviving heirs consist of the widpw 
and three children, all of whom are appellees herein. 
The three children are the administrators of the de¬ 
cedent’s estate. (R. 27-28, 49-50.) 

During the period of time covered by the circuin- 
stances hereinafter mentioned, Mr. Thomas P. Little- 
page, Sr., and Mr. John M. Littlepage represented t)ie 
administrators of the M. A. Leese estate and were Ac¬ 
tive in the various negotiations (R. 50, 57). Tte 
principal asset of the estate was 975 of the 1000 out¬ 
standing shares of common stock of the M. A. Lepse 
Radio Corporation. (R. 28, 50, 52.) That corporatipn 
owned the equipment and studios of Radio Station 
WMAL, Washington, D. C., but had leased to the Ra¬ 
tional Broadcasting Company the right to operate the 
station for a term of five years expiring January j31, 
1938, and had, as an incident thereto, transferred the 
license to that Company. 1 Under the terms of this 

x The agreement, of course, contemplated that at the termination 
thereof the consent of the Federal Communications Commission 
would be sought for the reassignment of the license to the M. A. 
Leese Radio Corporation to operate Station WMAL. 
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agreement the M. A. Leese Radio Corporation received 
from the National Broadcasting Company the sum of 
$3,000 per month. (R. 28, 50.) 

In addition to the stock in the Radio Corporation, 
the assets of the estate included the M. A. Lease Optical 
Company. The decedent also left certain real property, 
particularly the premises at 710-712 Eleventh Street 
Northwest, where the studios of the radio station are 
located, and 720 and 726 Eleventh Street, all in Wash¬ 
ington, D. C. ! One of the antenna towers is located on 
the premises at 710-712 Eleventh, and the other at 726 
Eleventh. The only intervening property owned by the 
heirs is 720 Eleventh. (R. 28, 50.) 

In the fall of 1934, Mr. White, of Hearst Radio, Inc., 
appellant herein, approached Mr. Thomas Littlepage 
concerning the possible purchase of the capital stock 
of the M. A. Leese Radio Corporation. (R. 74.) On 
November 29, 1934, appellant offered to purchase the 
stock for $200,000. (R. 50.) This offer was refused and 
the administrators decided to give the Washington Post 
and Evening Star also an opportunity to bid on the sta¬ 
tion. Bids were to be submitted by noon on January 
12, 1935. (R. 50-51.) The appellant, the Washington 
Post, and the Evening Star, all submitted bids, that of 
the appellant being in the sum of $285,000, together 
with certain other considerations. This offer was 
$35,000 higher than the offer of the Star and $23,000 
higher than the offer of the Post. (R. 51-52, 70, 80.) 
Before the appellant made its offer Mr. White specified 
that it should not be used to stimulate the sale of the 
station to one of the other newspapers, as the first offer 
had been used. (R. 51.) 

Appellant’s offer was found to be the best, and Mr. 


Thomas Littlepage advised the administrators to ac¬ 
cept it. (R. 78.) There was considerable discussion con¬ 
cerning the manner of payment and the fact that the 
offer was for the purchase of the entire 1000 shares of 
the outstanding stock of the M. A. Lease Radio Cor- 
portion, whereas the estate held only 975 shares. 
(R. 52.) 

The appellant’s representative, Thomas J. Whit^, 
was General Manager of the Hearst Enterprises, and 
had no superiors 2 in New York. (R. 51,79-80, 81.) Prioir 
to January 12, 1935, he had informed the attorney for 
the administrators that if the matter were not con¬ 
cluded on or before January 15th he would withdraw 
from the negotiations. (R. 61, 75, 80.) 

Mrs. Good, one of the administrators, had previously 
sent to Mr. John Littlepage a memorandum suggesting 
certain provisions to be included in any contract for the 
sale of the station (R. 59): 


4 ‘The present lease with the National Broad¬ 
casting Company must run the remaining three 
years. The call letters ‘WMAL’ must be retained. 
The building at 710, 712 Eleventh Street is not to 
be included in the sale of the station. We will, 
however, make a very attractive offer for the rent 
of the building to the Buyer of Station WMAL. 
This space would include only the portion of tHe 
building now occupied by WMAL. We must ha^e 


*Mrs. Good testified that Mr. White wanted a “memorandurii” 
signed to take back to his New York office so that he could shofw 
his superiors that the negotiations had started. (R. 51.) Mr. Whijte 
testified that he made no such statement. (R. 79.) Mr. Thomas 
Littlepage testified that he did not tell Mrs. Good that Mr. Whijte 
wanted the agreement of January 12th as a memorandum to take 
to his office. (R. 76.) 
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five additional years of advertising over WMAL. 
This includes two announcements daily.” 

The contract of January 12, 1935, upon which this 
suit is based, was drafted by Mr. Thomas Littlepage, 
Sr., in his office, with the aid of Mrs. Good and Mr. 
White, and the completed contract had in it everything 
which had been suggested by Mrs. Good. (R. 78.) The 
four requests contained in the memorandum which she 
had given to Mr. Littlepage were agreed to by Mr. 
White with the exception of the indefinite retention of 
the call letters “WMAL” which she desired as a 
monument to her father, M. A. L. being his initials. 
Mr. WThite finally agreed to retain the call letters for 
50 years subject to such change as might be ordered by 
the Federal Communications Commission. (R. 59.) 
The contract was then signed by Mr. White on behalf 
of the appellant, and by the administrators of the 
Leese estate. It is in the form of an offer and accept¬ 
ance and reads as follows (R. 4): 

Washington, D. C., 
January 12, 1935. 

To the Administrators of the Estate of M. A. Leese: 

We offer to purchase the entire stock of the capital 
stock of the M. A. Leese Radio Corporation, with the 
following understanding: 

The purchase price is $285,000 (two hundred and 
eighty-five thousand dollars), to be paid on the follow¬ 
ing terms and conditions: 

$50,000.00 (fifty thousand dollars) within ten days 
after the approval by the Federal Communications 
Commission of the transfer and sale of this station; 

$20,000.00 (twenty thousand dollars) each six months 
thereafter for a period of three years; 


7 


$50,000.00 (fifty thousand dollars) in the ensuing 
year; 

$65,000.00 (sixty-five thousand dollars) the year 
after that. j 

Interest shall be paid at the rate of $3,000 (three 
thousand dollars) per year; $1,500.00 (fifteen hundred 
dollars) accompanying each payment on principal. | 

We undertake to furnish you security satisfactory 
to your legal and financial advisors concerning all de¬ 
ferred payments. | 

We understand that the stock will be delivered fre^ 
of all liens and encumbrances. I 

It is understood and agreed that the revenue from 
your existing lease ($36,000.00—thirty-six thousand 
dollars per year) with the National Broadcasting Coiri- 
pany will continue to be paid by National Broadcastinlg 
Company to you and that we have no interest thereii. 

We undertake to lease from you the premises nojw 
occupied by the corporation, 710-712 Eleventh Street, 
N. W., Washington, for a period of three years beyoiid 
the present National Broadcasting Company lease, at a 
rental of $6,000 (six thousand dollars) per year, pay¬ 
able to you monthly. 

It is understood and agreed that this transaction is 
subject to the approval of the Supreme Court of the 
District of Columbia, the Federal Communications 
Commission and the National Broadcasting Compaijy. 

We hereby bind ourselves, our successors and As¬ 
signs to the continuation of the call letters ‘ 4 WMAL ’ ’ 
for a period of fifty years. j 

It is agreed that the M. A. LEESE OPTICAL 
COMPANY will for a period of not less than five yeirs 
after the termination of the present lease with National 
Broadcasting Company, be given, as a part considera¬ 
tion of this sale, announcements over WMAL having 
a value of not less than $5,000.00 (five thousand dol¬ 
lars) per year. 

It is understood that you are to secure proper ease¬ 
ments for the antenna over all intervening propejrty 


I 

i 
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between 710 and 726 Eleventh Street, N. W., Wash¬ 
ington, D. C. 

It is understood that this agreement is to be worked 
ont in complete detail, embodying the principal points 
set out herein and other points mutually satisfactory 
to the seller and the purchaser. 

It is agreed that, as a part of the consideration of 
this agreement, the purchaser shall have the right to 
continue the antenna of WMAL over the property at 
720 Eleventh Street, N. W., and the right to continue 
the antenna tower on the property owned by the estate, 
namely, 726 Eleventh Street, N. W., Washington, and 
in the event of a sale of any of the property now owned 
by the Estate, namely, 710, 712, 720 and 726 Eleventh 
Street, N. W., Washington, D. C., at any time in the 
future, it shall be sold subject to the maintenance of the 
antenna on and over this property. 

(Sgd.) T. J. White, 

Vice-President , 
Hearst Radio, Incorporated. 

We, the undersigned, Administrators of the Estate 
of M. A. LEESE, hereby accept and approve in gen¬ 
eral terms this agreement, subject to its being worked 
out in detail mutually satisfactory to us and to the 
purchaser, and subject to our approval of the suffi¬ 
ciency of the security offered to guarantee any and all 
deferred payments. 

(Sgd.) Loraine Leese Good, 

(Sgd.) Martin Norman Leese, 

(Sgd.) William Earl Leese, 

Administrators of the Estate 
of M. A, Leese. 

Dated at Washington, D. C. 

This 12th day of January, 1935. 

Mrs. Good testified that at the time she signed this 
agreement she knew the conditions of the other two 


offers 8 (E. 71); that one offer was for $262,000, tie 
other for $250,000, and that one of the parties (the 
Star) would not agree to lease the premises (E. 60); 
and that when she signed she intended to carry ojit 
whatever obligations were imposed upon her therein 
(E. 71). | 

Mr. Thomas Littlepage did not, by word or deed, 
give Mrs. Good any assurance that the agreement whmh 
she signed on January 12 was not a contract. (E. 7f5, 
78, 79.) | 

Several days thereafter Mrs. Good asked Mr. Little- 
page why she had heard nothing further regarding tjie 
transaction. He stated that the formal contract woiild 
be presented very soon, and she suggested that they 
start doing some of the things which it was their “duty 
to perform,” and that they secure the consent of tjhe 
National Broadcasting Company. (E. 53.) 

On January 26, 1935, Mr. Littlepage submitted to 
Mrs. Good a draft of the more formal contract and tbld 
her that the Hearst Eadio Corporation would put up 
its own stock as collateral. She then stated that she 
wanted her cousin, William Miller, to help her with i;he 
financial conditions of the sale, and Mr. Littlepage 
agreed. (E. 53.) Although Mr. Miller, who stated (E. 
65) that he is President of Thomas J. Fisher & Cbm- 

_ I 

3 The offer of the Washington Post was in the sum of $262^000, 
plus the assignment of the revenues from the National Broadcasting 
Company’s lease in the sum of $36,000 annually, which made the 
total offer $370,000. It did not include the purchase of the teal 
estate, but did include a three-year lease beginning January, 1,938, 
at $6,000 a year, and interest on $150,000 from 1938 at five per cent, 
payment to be made as follow's: Cash, $100,000; $40,000 a ^rear 
for three years (which included $36,000 a year under the National 
Broadcasting Company lease); and $50,000 a year for three years. 
The offer of the Star provided for the payment of $50,000 in cash 
and $200,000 upon the termination of the National Broadcasting 
Company lease, to be secured in a manner satisfactory to the estate. 
At the option of the estate there would be a continuation of the 
lease of the premises for three years. (R. 70-71.) 
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pany, Inc., real estate brokers, was brought into the 
transaction to advise Mrs. Good as to the character of 
security that should be required on any deferred pay¬ 
ments (R. 69, 73), nothing was said about that when 
Mrs. Good first consulted him on January 26, 1935; 
instead, he objected to the provision calling for the de¬ 
livery of 1000 shares of stock; he also objected to the 
provision regarding any easements, even over property 
owned by the heirs. (R. 66, 69.) 

On January 28, 1935, Mr. Miller attended a meeting 
at which Messrs. Littlepage, Mrs. Good and her two 
brothers, and Messrs. McCauley and Gough, of Hearst 
Radio, were present. During the discussion which fol¬ 
lowed as to the security to be offered for the deferred 
payments Mr. McCauley suggested that stock of the 
M. A. Leese Radio Corporation be posted as security, 
but this was not satisfactory to Mr. Miller. (R. 54, 66.) 
Mr. Miller also refused to consider stock of the Hearst 
Radio Corporation or of the other Hearst companies. 
Mr. McCauley then asked Mr. Miller what was wanted, 
and the latter stated 4 ‘possibly government bonds.” (R. 
48, 54.) Mr. Miller never definitely stated to repre¬ 
sentatives of the appellant or to attorneys for the ad¬ 
ministrators just what he wanted, although he testified 
(R. 68) that he had advised the administrators to ac¬ 
cept only government bonds as security. The appellant 
did not own any government bonds, and Mr. McCauley 
stated that if they were called upon to obtain such 
bonds for this specific purpose it would be the same as 
paying cash. (R. 46, 73.) Mr. Miller thereupon stated: 

“If you are prepared to pay cash, of course, we 
would prefer to have cash.” 
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Tills fact is substantiated by Mr. McCauley (R. 46, 4$), 
attorney for and Vice-President of appellant, and fey 
Mr. Littlepage (R. 73), attorney for the administrators. 
The appellant’s attorneys discussed the matter with 
Mr. White, who authorized the payment of cash, and 
on January 31, 1935, Mr. McCauley, as Vice President 
of appellant, replied by letter to the administrators and 
Fannie I. Leese agreeing to the demand of Mr. Miller 
that cash be paid (E. 38, 46, 73, 80). The said letter 
of January 31,1935, stated (R. 38-39): | 

“ Under the contract between the Administrators 
of the Estate of Martin A. Leese and the Hearst 
Radio, Inc., dated January 12th, 1935, the under¬ 
signed, in pursuance of the request of Mr. Miller, 
your financial adviser, agrees to pay the purchase 
price of Two Hundred Eighty-five Thousand Dol¬ 
lars ($285,000.00), named in said agreement, \m 
cash or by certified check, within ten days afj;er 
the Federal Communications Commission snail 
have given its approval to the transfer of license 
as provided in said contract. This letter may be 
taken as an agreement on the part of the under¬ 
signed to make said payment.” 

Appellant is still ready to pay cash. (R. 80.) 

Mr. McCauley redrafted the proposed more formal 
agreement to provide for payment in cash and, on Feb¬ 
ruary 1,1935, discussed it with Mr. Littlepage, Sr., vfho 
stated that it was acceptable. (R. 46.) However, Mirs. 
Good now insists that Mr. Miller had no authority, 
“as her agent,” to accept cash, and that she never 
advised Mr. Littlepage, Sr., or Jr., that cash wouldl be 
acceptable. (R. 55.) Apparently Mr. Littlepage, ^Tr., 
never had authority to bind the administrators in iny 
way. (R. 41.) In fact, as will hereafter appear, ihe 
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administrators 1 themselves did not know, as late as 
April 1, 1935, whether they wanted cash or deferred 
payments (E. 43), and, according to Mrs. Good’s own 
testimony, even after suit was instituted, her attorney, 
Mr. Littlepage, did not know what she wanted (E. 
56-57). 

After appellant had agreed to pay cash Mr. Miller 
objected to such payment because he thought it would 
increase the income taxes to be paid by the estate, and 
he had taxes in mind when he recommended deferred 
payments. (E. 69.) It was desired to have the pay¬ 
ments made in such a way that the estate could avoid 
the payment of income taxes. (E. 79.) The value, as 
given to the government by the administrators, of the 
975 shares of M. A. Leese Eadio Corporation stock 
held by the estate was $100 per share, or a total of 
$97,500. If the stock were sold for $285,000 cash there 
would be an income tax of $70,000 payable by the 
estate on the profit. This valuation of $97,500 was 
given to the Probate Court and it also appeared on 
the Federal Estate Tax Eeturn. Thereafter, the Treas¬ 
ury Department notified the administrators that it in¬ 
tended to increase the value of the stock to approxi¬ 
mately $300,000. (E. 58, 61.) If this were done, there 
would be an additional estate tax of about $40,000 (E. 
58), but Mr. Miller admitted (E. 69) that there would 
be no income taxes to be paid by t‘.~ estate in the event 
of a sale to appellant for cash. Mr. Miller testified 
(E. 69) that, in such event— 

“My advice would not be neress-iry at all, Mr. 
Hanson. I was called upon to advise them as to 
what security they would re , fire for the deferred 
payments. If the payment was to be made in cash, 
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my advice would not be necessary at all. What I 
might think about it would not mean anything.” 

Mrs. Good asked Mr. Miller to secure a rating on the 
Hearst Radio Corporation stock (R. 53), but there ^as 
no effort made by him to determine the acceptability 
of that stock as collateral for any deferred payments 
except to refer to a Dun & Bradstreet report. (R. 68.) 
Mr. Miller advised the administrators that the stock of 
the radio station would not be worthwhile as security 
even though the contract called for an initial payment 
of $50,000, and the administrators would continue for 
three years to receive $36,000 annually from the Na¬ 
tional Broadcasting Company. (R. 66, 68-69.) 

Under this agreement the first payment contemplated 
thereby would have obviously been made to the [ad¬ 
ministrators within a comparatively short time-i-as 
soon as the approval of the Probate Court could have 
been secured. This payment, which would have beep in 
the sum of $50,000, would have been followed by £ve 
payments of $20,000 each, at six-month intervals, be¬ 
fore the termination of the National Broadcasting 
Company lease in January, 1938. Each $20,000 pay¬ 
ment would have been accompanied by an interest pay¬ 
ment of $1,500. Therefore, if the administrators had 
proceeded as agreed and had accepted the stock of the 
corporation itself as security for the deferred payments 
as first suggested by appellant, they would have| re¬ 
ceived from appellant the total sum of $157,500 by [the 
end of the lease period, in addition to the $108^000 
($36,000 annually) which they would have received 
from the National Broadcasting Company. Thus, by 
the termination of the National Broadcasting Company 
lease, they would have received from the appellant 
alone far more than the value which they placed 4pon 
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the stock both in the Probate Court and in their Estate 
Tax Return to the Federal Government. 

After the execution of the contract of January 12th, 
the other outstanding shares of M. A. Leese Radio Cor¬ 
poration stock were acquired by the administrators, 
and at the time of the trial Mrs. Good testified that she 
and her brother Norman each owned ten shares, that 
her brother Earl owned five shares, and that these 
shares were acquired so that the administrators could 
control the entire 1,000 shares. (R. 57.) They were 
secured to enable the administrators to carry out the 
agreement for the sale of the entire outstanding stock 
of the corporation. (R. 76.) 

The administrators represented their mother in all 
business matters, according to Mrs. Good. (R. 63.) 
After making this statement her counsel questioned her 
as follows (R. 63): 

“Q. But before entering into any lease or any 
binding agreement of that sort involving these 
properties, you consult with her and get her spe¬ 
cific authorization to lease that particular piece of 
property? 

“A. Yes, we do.” 

Mrs. Good previously testified that she was “ carrying 
the brunt of the negotiations. ” (R. 57.) 

After considerable effort on the part of representa¬ 
tives of appellant to come to some written understand¬ 
ing regarding the manner of payment of the purchase 
price pursuant to the contract of January 12th they 
prepared a so-called more formal agreement identical, 
except as to date, with that which is attached to the 
bill of complaint as Exhibit B (R. 6) and submitted it 
to the attorneys for the administrators. A copy of this 
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agreement form was discussed by Mr. Manheim Rosen- 
zweig, attorney for Hearst Radio, Inc., and Mr. John 
Littlepage, attorney for the administrators, on April 1, 
1935, and only three points were left in doubt, namely, 
the question of easements over the premises below the 
antenna wires, the method of payment, and the neces¬ 
sity for the consent of the National Broadcasting Cqm- 
pany. (R. 38.) Mr. Rosenzweig indicated his williiig- 
ness to enter into either the said more formal agree¬ 
ment or to let Mrs. Good “write her own ticket’’ (R. 
38), and he testified that if the administrators cofild 
not procure the easements mentioned in the January 
12th agreement the appellant would waive them; ^nd 
that if the administrators did not want to lease the 
premises on Eleventh Street, which they owned as h^irs 
but not as administrators, he w^ould also waive that 
provision (R. 45). 

In the afternoon of April 1, 1935, there was a Con¬ 
ference attended by Mr. John Littlepage, Mrs. Good 
and one of her brothers, and Messrs. McCauley, Rosen¬ 
zweig, and Gough, of Hearst Radio, Inc. (R. 39.) [Mr. 
Rosenzweig repeated the statement he had made to 
Mr. Littlepage about taking the easements as they 
were or eliminating them completely (R. 38, 39, 46, !T2), 
and then stated (R. 39): I 

“We will pay you spot cash, or if you ^ant 
Liberty Bonds, we will go and get those for you 
and deposit them in escrow, with the understand¬ 
ing that as of the date of the deal the sellers are 
to receive all of the benefits accruing from appre¬ 
ciation but are to bear any losses resulting from 
depreciation . 9 9 

Mr. Rosenzweig then asked if there were.any other 
objections, and both Mr. Littlepage and Mrs. Good 
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said there were none (E. 39, 43), but that they still did 
not -know whether they wanted cash or deferred pay¬ 
ments (E. 43). Mr. Littlepage stated that they would 
close the deal the following morning, at which time the 
financial statements and books of account of the M. A. 
Leese Eadio Corporation could be examined by the 
representatives of Hearst Eadio, Inc. (E. 43.) 

The following morning Mr. McCauley returned to 
Mr. Littlepage’s office and asked if he were ready to 
proceed and if the Hearst accountants could examine 
the books, but Mr. Littlepage replied in the negative, 
stating that Mrs. Good was still dissatisfied. (E. 46.) 

The next day, April 3, 1935, Mr. Eosenzweig sent to 
Mr. John Littlepage three copies of the more formal 
agreement previously discussed and signed by appel¬ 
lant, together with a letter (E. 40) demanding execu¬ 
tion of the agreement by five o’clock that afternoon. 
In the letter he stated that he had reached the conclu¬ 
sion that the sellers were not acting in good faith, re¬ 
ferring to the fact that he had been receiving assur¬ 
ances that they were ready to close but never did so; 
and he also stated that he had marvelled at his own 
and his colleague’s restraint at the conference on 
April first, referring to the inability of the sellers to 
make up their minds as to whether they wanted cash 
or deferred payments. (E. 43.) Mr. Littlepage replied 
by letter the same day, stating that the demand for 
execution of the submitted form of agreement was un¬ 
reasonable for the reasons stated. (E. 41-42.) 

The appellees have never given any reason for not 
executing the so-called more formal agreement . (E. 45.) 

By letter dated April 24, 1935, the National Broad¬ 
casting Company notified the administrators of that 
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Company’s consent to the sale of the WMAL stock to 
Hearst Eadio, Inc. (E. 49.) 

There was admitted in evidence correspondence be¬ 
tween the appellant’s attorney and the Federal Com¬ 
munications Commission wherein the latter ruled tlkat, 
inasmuch as the M. A. Leese Eadio Corporation held 
no license and had no pending application for a license, 
the Commission had no authority either to approve or 
disapprove the proposed transfer (E. 49). 

The agreement between the parties was never Sub¬ 
mitted to the Probate Division of the lower court 
(E. 65). | 

Appellant filed its bill for specific performance on 
April 29, 1935. 

Mrs. Good testified that, after suit had been insti¬ 
tuted, she conferred with Mr. Eosenzweig 4 and pMr. 
John Littlepage; that Mr. Littlepage stated that fhey 
were there to prepare a contract; that she insisted that 
she had already told Mr. Littlepage what she wafited 
in the contract; that Mr. Littlepage insisted that he | did 
not know what she ivanted; and that she replied that 
if he did not understand what she wanted in the con¬ 
tract she didn’t know how to tell him “any mdre” 
(E. 56-57). 

Summary of Facts 

The foregoing statement of facts, fully supported by 
the record as indicated, establishes certain significant 
points: j 

(1) Appellant made the first offer—$200,00CM-for 
the WMAL stock on November 29, 1934, and this Offer 

4 Mr. Rosenzweig testified that he did not confer with Mrs. Good 
after April 1st (R. 44). | 
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was used by the administrators to obtain offers from 
two other parties—The Washington Post and The 
Washington Evening Star. 

(2) After considerable delay on the part of the ad¬ 
ministrators, the appellant stated that its initial offer 
would be withdrawn if some action were not taken be¬ 
fore January 15, 1935. It was thereupon arranged to 
have all bids submitted by January 12, 1935. 

(3) Mrs. Good, who bore the “brunt of the negotia¬ 
tions’ 7 for the administrators, gave her attorney a 
memorandum of points to be included in any agree¬ 
ment for the sale of the stock. 

(4) Bids were submitted by the appellant, the Star, 
and the Post. 1 The appellant was found to have made 
the best offer by $23,000, and the attorney for the ad¬ 
ministrators recommended that it be accepted. There¬ 
upon an agreement in the form of an offer and accept¬ 
ance was prepared and executed by the appellant and 
the administrators. It provided for the payment of 
$285,000 for the stock, and also contained the provi¬ 
sions suggested by Mrs. Good, namely, that the call 
letters “WMAL” should be retained, that the M. A. 
Leese Optical Company should receive advertising an¬ 
nouncements daily to the total value of $5,000 annually 
for five years, that the Leese estate should continue to 
receive the $36,000 annual rental payable by the 
National Broadcasting Company for the three years 
remaining of its lease of station WMAL from the 
M. A. Leese Radio Corporation, and that the purchaser 
would rent from the Leese heirs, for three years at 
$6,000 annual rental, the space occupied by the radio 
station. In order to insure the beneficial use of the 
station premises for broadcasting purposes it was pro¬ 
vided that the administrators should secure easements 
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over the property intervening between the antehna 
towers, there being five snch properties which were 

i 

neither owned nor controlled by the administrators. 
The agreement also provided that it was to be worked 
out in detail mutually satisfactory to the parties, Em¬ 
bodying the 4 ‘general terms” and “principal poinjts” 
thereof, and that satisfactory security would be fur¬ 
nished for any deferred payments. I 

(5) One William Miller, cousin of the administra¬ 
tors, was called in to the negotiations which followed in 
order to advise as to the security to be given for the 
deferred payments. However, when he first appeared 
he did not mention security but proceeded to object 
to the performance of the contract. He objected to the 
administrators agreeing to deliver all of the capital 
stock when, as administrators, they did not then |own 
it all, even though they could obtain it. He alsc^ ob¬ 
jected to their granting easements over their own prop¬ 
erty as well as to agreeing to secure easements Over 
other property. He finally stated that a full cash pay¬ 
ment would be satisfactory, and appellant agreed to 
pay cash. A formal agreement providing for cash! was 
prepared and presented to the attorney for the ad¬ 
ministrators, who stated that it was acceptable, ^filler 
then insisted upon deferred payments with “posbibly 
government bonds ’ ’ as security. This was to avoid in¬ 
come taxes, although it appeared that it would not jhave 
that effect because of the expressed intention of the 
government to increase the $97,500 returned valpe of 
the WMAL stock to $300,000. At the trial it was testified 
that Miller had not been authorized, as agent of the 
administrators, to accept cash, and that the attorney 
for the administrators was not authorized to bind them 
in any way. From the testimony of Mrs. Good it would 
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appear that no one was authorized to act for them . 
However, they themselves never specified just how they 
ivanted appellant to make payment , or what security 
would be satisfactory . 

(6) One provision of the agreement was found im¬ 
possible of performance, namely, the giving of ease¬ 
ments over all of the property below the WMAL an¬ 
tenna wires. Appellant thereupon agreed to waive 
that provision, but stood ready to perform all obliga¬ 
tions imposed upon it by the agreement. 

(7) Because of the failure of the administrators to 
state definitely what they wanted in the manner of 
payment, or hs security if there were to be deferred 
payments, appellant submitted a more formal agree¬ 
ment calling for payment in cash. The administrators 
refused to execute this agreement or to give any rea¬ 
son for their attitude. 

(8) This suit was then instituted, and Mrs. Good 
admitted that her own attorney did not even then 
know what she wanted in the more formal agreement. 

V. 

Specification of Errors 

The Court erred: 

1. In dismissing the Bill for Specific Performance. 

2. In refusing to enter a decree in favor of appel¬ 
lant. 

3. In finding that the securities offered by appellant 
were not approved by the administrators. 

4. In findihg that the appellant did not assent to the 
demand of the administrators that deferred payments 
be secured by United States Government bonds. 

5. In finding that the administrators refused to ac¬ 
cept cash in payment. 
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6. In finding that no binding contract resulted from 
the negotiations between the parties. 

7. In finding that appellant’s waiver of certain pro¬ 
visions of the agreement would diminish the considera¬ 
tion moving to the appellees and would result in j the 
making of a new contract. 

8. In finding that a new contract was necessary. 

9. In finding that Fannie I. Leese is opposed to | the 
sale of the stock of the M. A. Leese Radio Corporation, 
or the leasing of the real estate to the appellant. 

10. In finding that Fannie I. Leese did not authorize 
Loraine Leese Good or any of the other administrators 
to enter into a contract involving the sale of the s;ock 
of the M. A. Leese Corporation or the rental of the 
real estate to the appellant, and that none of the ad¬ 
ministrators had power to contract for her. 

11. In finding that it was necessary to obtain j the 
consent of Fannie I. Leese. 

12. In refusing to find that after the execution oi the 
agreement of January 12, 1935, appellant and appellee 
a dmi nistrators entered into negotiations for the draft¬ 
ing of the more formal agreement contemplated byf the 
agreement of January 12th; that appellee adminis¬ 
trators called in their financial adviser; that the litter 
objected to any form of security except government 
bonds; that protracted negotiations were held on this 
question of security, and appellee rejected all firms 
of security offered by appellant and insisted on govern¬ 
ment bonds; that when appellant’s representative 
pointed out that to compel the appellant to purchase 
government bonds to satisfy the demands of appel¬ 
lees’ advisor was the equivalent of demanding cash, 
appellees demanded cash; that appellant agreed to 
comply with this demand; that appellees later with- 
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drew their cash demand and again insisted on deferred 
payments on the theory that the acceptance of cash 
would increase the income taxes of the estate; and 
that after the withdrawal of the demand for cash ap¬ 
pellant agreed to furnish the government bonds as se¬ 
curity. 

13. In concluding, as a matter of law, that the agree¬ 
ment of January 12,1935, was not a binding agreement 
and did not constitute an enforceable contract. 

14. In concluding, as a matter of law, that it is more 
than doubtful that the Probate Court would approve 
the sale of the stock to appellant. 

15. In concluding, as a matter of law, that Loraine 
Leese Good was not an agent of her mother, Fannie I. 
Leese, and did not have power to contract on her behalf. 

16. In refusing to conclude, as a matter of law, that 
the offer by appellant to pay cash in lieu of deferred 
payments secured by government bonds in response to 
the demand of the administrators constituted a full 
compliance with the appellant’s obligation to pay for 
the stock in question. 

17. In refusing to conclude, as a matter of law, that 
the agreement of January 12, 1935, was a valid and 
binding agreement. 

VI. 

Argument 

The opinion (R. 25-26) of the lower court and the 
conclusions of law (R. 30) filed in support thereof 
stress three points as bases for the dismissal of the 
bill: (1) that the agreement of January 12, 1935, was 
accepted conditionally by the administrators, and that 
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they never agreed upon full payment in cash or upon 
the security to be offered for deferred payments; (2) 
that the appellant has waived, as is its right, the pro¬ 
visions concerning easements for the antenna wi^es, 
but contends that it should not then be required to tfent 
the studio space, and that this would amount to the 
making of a new contract, which the court cannot or¬ 
der; and (3) that Fannie I. Leese is opposed 5 to the 
sale to appellant, which makes it “more than doubtful 
if the Probate Court would approve such sale. ’ ’ 

Reference to the facts established by the record pnd 
to the settled law applicable thereto show that the de¬ 
cision of the lower court is erroneous for the following 
reasons: 

Point 1. The essential elements of the transactions 
were determined by the agreement of January 12tk 

The agreement of January 12th was a concluded con¬ 
tract by which the parties were bound, and not a rpiere 
“preliminary” memorandum. It was an enforceable 
contract, and the execution of the more formal contract 
mentioned therein was not a condition of the bargain, 
but rather a means by which the parties were to state 
how the agreement of January 12th was to be per¬ 
formed as to its details. All of the essential elements 
were embodied in that agreement. In fact, it provided 
that its “principal points” and “general terms” shpuld 
be included in the suggested more formal document. 

The agreement of January 12th actually cordpre- 
hends two transactions: first, the purchase by the ap¬ 
pellant of the capital stock of the M. A. Leese Radio 


sThere is not one word in the record to indicate that Fannie I. 
Leese is opposed to the sale to appellant. 

i 
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Corporation, and, second , the rental by the appellant 
of the WMAL studio space located upon premises 
owned by the administrators in their individual capaci¬ 
ties. 

The consideration for the purchase of the radio stock 
consisted of four parts: (1) the sum of $285,000, (2) the 
right of the administrators to receive for the balance 
of the National Broadcasting Company lease the an¬ 
nual rental of $36,000, payable by that Company for 
the remainder of the lease term, which was approxi¬ 
mately three years at the time of the execution of the 
January 12th agreement, (3) advertising announce¬ 
ments, for the benefit of the M. A. Leese Optical Com¬ 
pany (another asset of the Leese Estate), for a period 
of at least fiv6 years, and of a value of not less than 
$5,000 annually, and (4) the continuation of the call 
letters “WMAL” by the appellant for a period of 50 
years. These items represent the complete considera¬ 
tion which is to be given by the appellant for the cap¬ 
ital stock of the M. A. Leese Radio Corporation, and 
they are all definitely and unmistakably set forth in the 
agreement of January 12th. 

As a matter of fact, the M. A. Leese Radio Corpora¬ 
tion does not even own the license to operate the radio 
station in question, that license having been assigned to 
the National Broadcasting Company under a leasing 
arrangement which was approved by the Federal Radio 
Commission (predecessor of the Federal Communica¬ 
tions Commission), at the time of assignment. After 
the termination of the leasing arrangement with the 
National Broadcasting Company the license is to be 
reassigned to the M. A. Leese Radio Corporation. 
Therefore, the chief asset of the Corporation is the 
right to receive back from the National Broadcasting 



Company the Federal license to operate the station. 
Without that license the equipment which the corpora¬ 
tion owns is practically valueless. The license, there¬ 
fore, is the important thing. It can be exercised else¬ 
where than on the premises mentioned in the contract. 

The second transaction comprehended by the agree¬ 
ment of January 12th is the rental, by the appellant, 
of the WMAL studio space located upon premises Oc¬ 
cupied by the corporation and owned by the adminis¬ 
trators in their individual capacities. The period of 
the lease is to be three years beyond the present Na¬ 
tional Broadcasting Company lease, and the rental!is 
to be $6,000 annually. In connection with the leasipg 
of the premises the administrators agreed to give ease¬ 
ments over the property owned by them in the area lj>e- 
low the WMAL antenna wires, and to secure easements 
over intervening property owned by other persons^ 

There is nothing in the record to show that the Ap¬ 
pellant is unable or unwilling to perform and to give 
the four items of consideration stipulated for the stocpk; 
nor is there anything in the record to show that Ifhe 
administrators are unable to perform their duty in 
delivering the capital stock of the M. A. Leese Radio 
Corporation. The only obstacle in the way of per¬ 
formance is that erected bv the administrators them- 
selves in ultimately refusing to accept cash or to st^te 
specifically just what manner of payment they pre¬ 
ferred. Even their own lawyer did not know what 
they wanted, and the appellant offered to allow the 
administrators to write their own ticket as far as man¬ 
ner of payment was concerned. (R. 38, 56-57.) Nevbr- 
theless, they refused to execute any more formal agree¬ 


ment, or to submit the agreement of January 12thj to 


the Probate Court for approval, or to give any reason 
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for their attitude. The appellant, however, is ready 
and willing to perform the agreement in all respects. 

The only element of the January 12th agreement 
which has been found to be impossible or impracticable 
of performance concerns the easements which were to 
be given or secured by the administrators over the 
property under and between the WMAL antenna 
towers. When this fact was made known to the ap¬ 
pellant, its attorney agreed to eliminate all reference 
to the easements and to take things as they stood. The 
appellant is still ready and willing to perform its part 
of this transaction and to rent the studio space . 

Therefore, tliere appears to be no question but that 
the essential elements of the agreement of January 
12th are definite and are susceptible to performance 
by the parties insofar as the stock purchase is con¬ 
cerned. The transaction involving the rental of the 
studio space is similarly definite and can be performed 
by the parties, except in certain minor respects which 
have been waived by the appellant. The agreement of 
January 12th, therefore, contains all of the elements 
essential to support a decree of specific performance. 

As far as the matter of working out the agreement 
in more formal detail is concerned, the authorities, 
without exception, hold that where the preliminary 
agreement is specific and complete on its face, as was 
the herein agreement of January 12th, the mere fact 
that it calls for the execution of a more formal con¬ 
tract will not defeat specific performance. PeUetreau 
v. Brennan, 113 App. Div (N. Y.) 806; Schermer v. 
Wilmart (1925), 282 Pa. 55, 127 Atl. 315; Roberts v. 
Hob erg (1925), 212 App. Div. 595, 209 N. Y. Supp. 437- 
438; Union Bag and Paper Corporation v. Bischoff, 
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255 Fed. 187; and Diamond v. Talbot , 123 Misc. Rep. 
(N. Y.) 339. 

Point 2. The determination of “mutually satisfac¬ 
tory’ ’ details was arbitrarily prevented by the adminis¬ 
trators themselves, and they cannot hide behind their 
own default to avoid a decree of specific performance. 

Mrs. Good bore the brunt of the negotiations. (R. 57j) 
She prepared the memorandum of points to be coverdd 
in the agreement, and all of these points were include^. 
(R. 59, 78.) The appellant not only agreed to permit 
the National Broadcasting Company lease to run fpr 
the remaining three years but also agreed that the 
rental therefrom should be paid to the administrators. 
The appellant agreed to retain the call letters 
“WMAL”. The appellant agreed to rent the space 
occupied by the WMAL studios. The appellant al^o 
agreed that the M. A. Leese Optical Company should 
have advertising announcements valued at $5000 a year 
over Station WMAL for a period of five years. Aic- 
cording to Mrs. Good’s attorney, Thomas P. Littlepagfe, 
the only point remaining which could upset the trans¬ 
action was the failure of the parties to agree upon the 
method of payment and the security to be offered (|r. 
75, 78, 79). The appellant offered to pay cash or to 
buy liberty bonds to secure the deferred payments, pr 
to let Mrs. Good “write her own ticket” (R. 38). Mrs. 
Good testified that even after suit was instituted lo^er 
own attorney did not know what she wanted in the Re¬ 
called more formal contract. (R. 56-57.) Her cousin, 
William Miller, was brought into the negotiations to 
advise her solely as to the security to be offered ror 
the deferred payments (R. 69, 73). When he suggested 
payment in cash, appellant agreed, and is still ready to 
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paycash. (R. 46, 48, 73, 80.) In such event, Mr. Miller 
admitted that his advice would not be necessary. (R. 
69.) The then hesitancy of the administrators to 
accept cash was based upon their desire to avoid the 
payment of income taxes by the estate (R. 78), and they 
feared that a payment in cash would entail an addi¬ 
tional income tax of more than $70,000 (R. 58, 61, 69). 
However, this was based upon the valuation of $97,500 
for the WMAL stock held by the estate and indicated 
on the Federal Estate Tax Return as well as in the in¬ 
ventory filed in the Probate Court. Mrs. Good ad- 
mitted that the Government has already notified the 
administrators of its intention to increase the valuation 
to $300,000, and Mr. Miller admitted that such a valu¬ 
ation would eliminate any income tax which might 
otherwise be payable by the estate if cash were ac¬ 
cepted. Nevertheless, the administrators still refused 
to execute the more formal agreement, and they not 
only failed to give the appellant any reason for not 
signing (R. 45), but they also failed to make clear to 
their own attorney just what they wanted (R. 56-57). 
In the face of such circumstances, it was obvious that 
the failure of the parties to determine “mutually 
satisfactory ’ ? details was the result of arbitrary, if not 
deliberate, tactics on the part of the administrators. 

It is a well known rule of law that an agreement 
providing that a certain thing be satisfactory to one or 
more of the parties means that approval cannot be 
unreasonably withheld unless, of course, the satisfac¬ 
tion required involves personal taste or fancy. Ob¬ 
viously, the agreement of January 12th does not con¬ 
template the exercise of personal taste or fancy and, 
therefore, the failure of the administrators to execute 
the so-called more formal agreement must be judged 


in the light of such decisions as that in Doll v. Noble, 
116 N. Y. 230. In that case, there was a contract call¬ 
ing for performance to be to the satisfaction of the 
other contracting party or a third person, and the Coijirt 
held that, in order to be effective, dissatisfaction coi^ld 
not be interposed either in bad faith or without good 
reason. See also Hummer v. Stern, 48 N. Y. Supp. 628 
(aff’d. mem. 164 N. Y. 603). 

The case of Morris v. Ballard, 56 App. D. C. 383, 16 
F. (2d) 175, is closely analogous to that at bar. It 'was 
decided by this Court in December, 1926. In that case, 
the defendant leased certain premises to the plaintjiff 
for a period of three years. The contract contained tlhe 
following clause giving the plaintiff the right to pur¬ 
chase the property: 


“It is further provided that the said party!of 
the second part is hereby given the privilege j of 
purchasing said premises on or before July 1,1923, 
for the sum of $18,000 on terms to be agreed 
upon (Emphasis supplied.) 

The plaintiff fully discharged the various obligations 
imposed by the contract and made alterations as per¬ 
mitted by its provisions. Within the option period he 
tendered himself as ready, willing and able to pay {he 
agreed price for the property, either in cash or ujjon 
such terms as the defendant might impose. The de¬ 
fendant refused to accept cash or to name any terms! as 
acceptable to him. Upon tender by the plaintiff of the 
purchase price, less undisputed liens upon the prop¬ 
erty, and a demand for a deed, the defendant uncon¬ 
ditionally refused to accept or to make the conveyance. 
Suit was thereupon instituted for specific performance 
of the contract. 
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The defendant insisted that the provision requiring 
that payment of the purchase price should be made 
“on terms to be agreed upon” was indefinite and in¬ 
complete, and rendered the contract unenforceable in 
the absence of further negotiations and of an agree¬ 
ment as to the terms of payment. At the trial, the 
defendant introduced no evidence whatsoever to show 
that the agreed price of the property was inadequate 
or that his signature to the contract had been obtained 
by fraud. Thb Court decreed specific performance in 
favor of the plaintiff upon condition that he should pay 
the purchase price in cash, less the valid encumbrances 
then existing upon the property. This Court affirmed 
the action of the lower court, stating: 

“. . . He had no right to refuse arbitrarily and 
unconditionally to accept payment solely for the 
purpose of defeating the option. Such a refusal 
would operate as a fraud upon the plaintiff. 

“The agreement of the defendant, under the 
circumstances, to accept the agreed purchase price 
‘on terms to be agTeed upon/ was in good con¬ 
science a stipulation that he would in fact agree 
with plaintiff upon reasonable terms of payment, 
and would not arbitrarily refuse to proceed with 
the sale. His refusal either to accept cash or to 
name any terms whatever was a wrongful violation 
of that agreement, for which the plaintiff had no 
adequate remedy except a decree of specific per¬ 
formance.” 

The facts in the case at bar are even more favorable 
to the purchaser than were the facts in Morris v. Bal¬ 
lard. In that case there was not a purchase agreement 
but merely an option, contained in a lease, to purchase 
at a certain price within a certain time. There was no 
effort to specify terms of payment, but all terms of 
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I 

payment were “to be agreed upon.” In the instRnt 
case, the main purpose of the agreement was to effect 
the sale of the capital stock of the M. A. Leese Radio 
Corporation and it set forth certain terms for the pay¬ 
ment of the principal consideration, and unmistakable 
references to the three other elements of consideration 
involved. However, the details of the agreement w^re 
to be worked out in a mutually satisfactory manner 
and the sufficiency of the security to guarantee any Re¬ 
ferred payments was to be approved by the adminis¬ 
trators. 

During the course of the subsequent negotiations, the 
financial adviser of the administrators suggested the 
payment of cash in lieu of a purchase on deferred pay¬ 
ments and the appellant agreed and is still ready to 
pay cash. Then the administrators objected to cash, 
finally testified that they had never authorized their 
financial adviser to accept cash, and wholly failed to j;ell 
either the appellant or their own attorney just what 
they did want. As a last resort, the attorney for the 
appellant suggested that Mrs. Good, who testified that 
she bore the brunt of the negotiations for the admin¬ 
istrators, should “write her own ticket.” Having 


re¬ 
fused to name any definite terms as acceptable to th^m, 
the appellant was left in the same predicament as the 
plaintiff in Morris v. Ballard, and was compelled to 
seek specific performance of the January 12th agree¬ 
ment. 

As stated by this Court in Morris v. Ballard, ithe 
administrators herein “had no right to refuse arbi¬ 
trarily” to accept payment for the purpose of defeat¬ 
ing the sale. Their refusal was a wrongful violation 
of that agreement which, as in the Ballard case, “was 
in good conscience that he would in fact agree ^ith 
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plaintiff upon reasonable terms of payment, and would 
not arbitrarily refuse to proceed with the sale.” Simi¬ 
larly, there is no charge of fraud in either case, and 
there is no suggestion that the consideration is inade¬ 
quate. The only obstacle is the refusal of the sellers 
to cooperate as agreed. 

Point 3. Any separate provisions of the agreement 
of January 12th may be waived without affecting the 
right of specific performance. 

It has already been seen that the only provision of 
the agreement of January 12th which may be consid¬ 
ered impossible of specific performance is that involv¬ 
ing the easements over the property below the WMAL 
antenna wires. It has also been seen that the appel¬ 
lant, upon learning of the difficulty, if not the impos¬ 
sibility, of securing these easements, consented to elim¬ 
inate them and waive that provision of the agreement. 
This was done without any reference to a waiver by 
the administrators as to the rental of the studio space, 
and the appellant is ready, able and willing to rent 
the studio space according to the agreement of Janu¬ 
ary 12th, and irrespective of any easements. 

The only provision of the contract which may be 
said to be impossible of specific performance is, there¬ 
fore, that concerning the easements. The law is well 
settled that a party may waive performance of a pro¬ 
vision of a contract and elect to take partial perform¬ 
ance, if he himself be willing fully to perform. Jasper 
v. Wilson, 14 N. M. 482, 94 Pac. 951, 953. See also 
Levin v. Lafayette Building Corporation, 103 N. J. Eq. 
121. The lower court also recognized this “right” of 
the appellant (B. 26, 30). 
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The record clearly shows both the willingness of ap¬ 
pellant fully to perform and the waiver by appellant 
of the obligation imposed upon the administrators to 
secure easements for appellant’s benefit. There would 
thus be no 4 ‘diminution of the consideration” as indi¬ 
cated by the lower court. 

Point 4. This court may determine the manner of 
payment and the character of the security for any de¬ 
ferred payments where it is shown that approval lias 
been unreasonably withheld. 

i 

i 

As we have seen in the case of Morris v. Ballard, 
supra, this Court may determine the manner of pay¬ 
ment where the approval of the terms of payment lias 
been unreasonably withheld. In that case, although 
the option provided for 4 ‘terms to be agreed upofi,” 
the Court decreed the payment of the purchase price in 
cash. There is no reason why a similar decree should 
not be entered in the case at bar. However, as the 
record shows, the appellant does not insist upon the 
payment of cash, that being originally the suggestion of 
the financial adviser of the administrators, but is will¬ 
ing to meet suck terms as mug be suggested by ike 
Court or found acceptable to the administrators. Pre¬ 
sumably, the objection voiced by the administrators 
against the acceptance of cash has now been eliminated 
by the intention of the government to increase the valu¬ 
ation of the M. A. Leese Corporation -stock to such an 
extent that the acceptance of cash would not result in 
additional income taxes against the Leese estate. Re¬ 
cording to the record (R. 79), it was the hope of the 
administrators to avoid the payment of income taxes. 
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A case which is to similar effect is that of Kendall 
v. Kendall , 200 App. Div. (N. Y.), 706, wherein the de¬ 
fendant had agreed to create a trust fund with Liberty 
Bonds constituting half of the fund and with securities 
for the other half which were to be mutually agreed 
upon between the defendant and one Freedman. The 
Court stated (p. 709) that the provision concerning 
securities to be mutually satisfactory presented— 

“ . . . no insuperable objection to the defend¬ 
ant’s being required to deliver securities adequate 
for the purpose of completing the trust fund, and 
the Court, in making the decree, will be quite com¬ 
petent to give the defendant the benefit of all dis¬ 
cretion with respect to securities which the agree¬ 
ment contemplated he should have. . . 

. . Manifestly, he [the defendant] could not 
avoid his obligation by refusing to agree with 
Freedman and it could not be defeated by Freed¬ 
man’s refusal to agree with him, and in such cir¬ 
cumstances, if Freedman had lived, the Court, 
after a reasonable time, could have enforced the 
obligation. ’ ’ 

It is, therefore, apparent that, under the rule enunci¬ 
ated in Morris v. Ballard and Kendall v. Kendall, this 
Court may determine whether cash should be paid by 
the appellant or deferred payments provided, and, if 
the latter, what security should be required. 

Point 5. The acts cf the parties subsequent to the 
agreement of January 12th recognized the obligations 
imposed thereby and were in contemplation of the spe¬ 
cific performance of the agreement. 

When the agreement of January 12th was signed it 
was believed necessary to do certain things before the 
transaction could be culminated and the stock trans- 
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ferred. It was admitttedly necessary to secure the con¬ 
sent of the National Broadcasting Company. This wg,s 
done by the appellant. (R. 39, 49, 56.) 

It was also thought necessary to secure the consent 
of the Federal Communications Commission, but the 
appellant secured from the Commission a statement 
that it had no jurisdiction over the matter because tljie 
license to Station WMAL was not held by the M. jL 
Leese Radio Corporation. (R. 49.) Mrs. Good hdr- 
self told Mr. Littlepage that they should set about ^o 
do the things which it was their “duty to perform 
(E. 53.) She herself endeavored on one occasion to 
secure the consent of the National Broadcasting Com¬ 
pany. (R. 56.) 

The administrators proceeded to acquire the balance 
of the outstanding stock of the M. A. Leese Radio Cor¬ 
poration so that they could comply with the terms of 
the January 12th agreement for the delivery of ali i of 
the capital stock, and at the time of the trial they had 
control of the entire outstanding stock. (R. 57, 76.) 

The administrators sought to secure easements over 
the property not owned by them and located under the 
WMAL antenna wires. When this was found impbs- 
sible, the appellant agreed to waive that provision. 
(R. 38, 39, 46, 72.) 

The only thing left to be done was to secure the 
approval of the Probate Division of the Court. It is 
common knowledge that orders covering sales of per¬ 
sonalty in the District of Columbia are issued upon 
the petition of the executor or administrator and not 
upon the petition of the purchaser of the personalty 
from the estate. See D. C. Code, Title 29, Sec. £31 
(Old Code, Sec. 322). The administrators, in order to 
protect themselves, signed the agreement specifically 
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providing for the approval of the Supreme (now Dis¬ 
trict) Court, and, being the only parties thereto who 
could secure the necessary court order, they must be 
held to have agreed to submit the agreement for that 
purpose and to use their best efforts to that end. This 
they have not done (R. 65), although the record dis¬ 
closes no reason whatsoever for the belief that the 
Court would not approve the transaction. As a matter 
of fact, it was the result of competitive bidding—bid¬ 
ding that was stimulated by the initial offer of the 
appellant (R. 51-52). The appellant’s bid was the 
highest—approximately three times the value placed 
upon the stock by the administrators in their return 
to the Probate Court and to the Federal Government. 
In addition, the estate received other substantial con¬ 
siderations, such as the continued receipt of $36,000 
annually for the three remaining years of the National 
Broadcasting Company lease, $5,000 worth of advertis¬ 
ing over the station annually for a period of five years, 
and the retention of the call letters. Surely, a court of 
equity will not permit the administrators to hide be¬ 
hind their failure to do their duty as administrators 
and to submit the agreement of the parties for the ap¬ 
proval of the Probate Division of the lower court. 

VII. 

Conclusion 

The foregoing considerations demonstrate that the 
appellant is entitled to specific performance for the fol¬ 
lowing reasons: 

(a) The agreement of January 12th clearly expresses 
the intention of the parties, contains the essential ele¬ 
ments of the transactions comprehended thereby, and 
is a valid and enforceable contract. 



(b) The administrators have arbitrarily refused to: 
accept cash, or to name terms satisfactory to them. 

(c) The appellant has done everything in its power! 
looking toward the performance of the agreement with n 
out diminution of the consideration and is ready, able^ 
and willing to perform in all respects. 

WHEREFORE, the decree of the District Court of 
the United States for the District of Columbia should 
be reversed. 

Respectfullv submitted, | 

Elisha Hanson, 

Eliot C. Lovett, 

Attorneys for Appellant , 

729 Fifteenth Street, j 
Washington, D. Cl 

Manheim Rosenzweig, 

Of Counsel , 

2 Columbus Circle, 

New York City. 
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IN THE 


flUntteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA 
October Term, 1936. 

I 

No. 6858. 


Hearst Radio, Inc., Appellant, 

V. 

Loraine Leese Good, Martin Norman Leese |nd 
William Earl Leese, Administrators of the Estate 
of M. A. Leese, and Fannie I. Leese, Appellees. 


This is an appeal from a decree dismissing a Bill of 
Complaint filed by appellant in the Court below asking 
the specific performance of an alleged contract against 
the administrators of an estate and the widow of the 
intestate, who was not a party to the instrument. 

Motions to dismiss were filed by the appellees, wlpch 
motions were denied. (Note) An application Vas 

Note: The lower Court in denying the motions did not hold, as seated 
in appellant’s brief at page 2, that the bill together with the contract 
in question, which was made a part thereof, was enforceable in equity. 
In signing the decree denying the motions (R. 13) the Court stated that 
he thought the case was one which should be determined after a full 
hearing. 
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made to this Court for a special appeal on the ground 
that a disposal of the case under the motions to dismiss 
would save delay in the settling of the estate. The 
petition was denied by this Court on September 23rd, 
1935 and the case went to trial on its merits, and the 
Court below filed a memorandum opinion (R. 25) and 
signed a final decree dismissing the bill of complaint 
(R. 27). Findings of fact and conclusions of law were 
duly signed by the Court (R. 27-30). 

PART I. 

THE ACTION OF THE COURT BELOW SHOULD 
BE AFFIRMED AS THE FACTS FOUND BY 
THE TRIAL COURT ARE ALL CLEARLY SUP¬ 
PORTED BY THE RECORD. 

In Hill v. Marston, 65 App. D. C. 250, this Court in 
affirming a decree of the lower Court used the follow¬ 
ing language: 

“The findings of the trial judge, after he has seen 
and heard the witnesses, will not be disturbed un¬ 
less it clearly appears that he misapprehended the 
evidence or that his findings were against the clear 
weight of the evidence. In Pollock v. Jameson, 63 
App. D. C. 152, Mr. Justice Groner, in restating 
the above rule, said: ‘The trial judge saw the 
witnesses and heard them testify. Where the evi¬ 
dence wras conflicting, he had the opportunity of 
observing their demeanor and their method of tes¬ 
tifying and hence of weighing the truth of their re¬ 
spective statements. In every wray he was in a 
better position than we are to determine where the 
truth lay. * * * where the judge has seen and 

heard the witnesses, his findings will not be dis¬ 
turbed unless it clearly appears that he has mis¬ 
apprehended the evidence or that he has gone 
against the clear W'eight of the evidence. ’ See also, 


Lipski v. Burch, 63 App. D. C. 104; Roth v. 
Eisinger Mill and Lumber Company, 63 -4pp. 
D. C. 128.” 

In Lawson v. United States Mining Company, 207 
U. S. 1, the Supreme Court in affirming a decree of the 
Circuit Court of Appeals stated: 

“It is our duty to accept a finding of fact, unless 
clearly and manifestly wrong.’’ 

That the facts upon which the Court based its opin¬ 
ion are supported by the evidence will be seen f^om 
the following references to the findings and the recprd. 

Findings of fact 1 to 6 inclusive are not disputed 
by appellant. 

Finding 7: Certain securities ivere offered by plain¬ 
tiff to guarantee deferred payments. These wer ej not 
approved by the administrators. 

Appellant’s witness, McCauley, testified that he of¬ 
fered as security the Leese stock, which was being pur¬ 
chased, guaranteed by a financial corporation of the 
Hearst organization but that Mr. Miller, the financial 
adviser of the administrators refused to approv^ it. 
(R. 45). ! 

Appellant’s witness, Thomas P. Littlepage, fornterly 
the attorney for the appellee administrators, stated 
that one of appellant’s representatives suggestedjthat 
the payment be secured by Hearst stock, which was re¬ 
fused by Mr. Miller. (R. 76). 

Appellees’ witness, Mrs. Good, (R. 54) and Miller 
(R. 56) both testified in greater detail to the fame 
effect. 
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The administrators demanded that deferred pay¬ 
ments he secured hy U. S. Government bonds, to which 
demand plaintiff would not assent. 

Appellant’s witness, McCauley, testified that Miller 
advised that the only security that would be suitable 
vrould be U. S. Government bonds but McCauley stated 
that the Hearst organization did not hold any Govern¬ 
ment bonds and that his request would compel them to 
buy them for cash, which was in effect the same as a 
cash payment. (R. 45-46). 

Appellant’s witness, Mr. Littlepage, stated that Mil¬ 
ler suggested Government bonds but the Hearst peo¬ 
ple stated they did not have Government bonds and 
did not deal in them. (R. 76). 

Appellees’ witness, Mrs Good, testified that Mc¬ 
Cauley stated that appellant had no Government bonds 
and would not buy any (R. 54); that as late as April 
1st she insisted on Government bonds to secure the de¬ 
ferred payments but that Rosenzweig suggested that 
they would put up Liberty bonds, not as security but 
in escrow, to be taken by seller in payment at the time 
the notes became due, and that by putting up the Lib¬ 
erty bonds the $15,000.00 interest under the alleged 
contract would have to be struck out. (R. 56). 

Appellees’ witness, John Littlepage, testified that 
McCauley stated that the Hearst organization did not 
own Government bonds and that it was against their 
policy to deal in securities other than their own. (R. 
73). 

See also: Appellees’ witness, Miller. (R. 66). 
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Plaintiff offered to make payment in cash hut the 
administrators refused to accept cash because of tfieir 
fear that to do so might increase the amount of income 
taxes upon the sale of the property. 

Appellant’s witness, Mr. Littlepage, testified thatj the 
Hearst people suggested the offer of cash; that the 
matter finally culminated in a cash offer but that the 
administrators did not accept it. (R. 76). 

Appellees’ witness, Mrs. Good, testified that she 
did not agree to accept cash at any time because a sale 
for cash would increase by $72,000.00 the income tax 
payable by the estate over what it would be under the 
deferred payment plan; that cash was not acceptable 
to them and that she never authorized Miller, her a^ent, 
to agree to accept cash. (R. 54-55). 

Appellant’s witness, Rosenzweig, testified that Mr. 
Littlepage told him that appellees could not afford to 
accept cash in settlement because of the tremendous 
tax assessment that would result, and that if they took 
cash it would cost them about $72,000.00 in additional 
income taxes and that this was Mrs. Good’s reasoii for 
not accepting cash. (R. 43). 

The matters left for future agreement under the pre¬ 
liminary agreement ivere never worked out in complete 
detail embodying the points set out in the agreement 
and other points to he mutually satisfactory to\ the 
seller and to the purchaser and therefore no binding 
contract resulted . 

Neither the form of security nor the manner of pay¬ 
ment were ever worked out to the mutual satisfaction 
of the parties, which can be seen from the above refer¬ 
ences to the record. 
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It was never determined whether the notes should 
be negotiable or non-negotiable. Appellant’s witness, 
Mr. Littlepage, testified that Mr. White wanted to give 
non-negotiable notes, which were objected to by him 
(R. 75) and later by Miller, who also objected to giving 
appellant the right of payment of the notes before 
maturity. (R. 67). 

The question of the lease of the premises 710-712 
Eleventh Street was never determined as the parties 
did not agree on the question of the easements, the 
instrument of January 12th merely provided for 
“proper easements” over intervening properties. This 
is borne out by the fact that the so-called more formal 
agreement, Exhibit B to bill of complaint (R. 6), which 
appellant in its bill requests the Court to require the 
appellees to execute and deliver, provides in paragraph 
fifth for perpetual easements over property owned by 
appellees and easements for twenty-five years over 
other intervening property. 

Appellant’s witness, Mr. Littlepage, stated that he 
did not agree to any more formal contract (R. 79), and 
appellees’ witness, John Littlepage, stated that no 
agreement was ever acceptable to them; they were 
passed along to the Leeses. (R. 71). 

Appellees’ witness, Mrs. Good, testified that she ad¬ 
vised both Mr. Littlepage and John Littlepage that 
none of the forms submitted to her were satisfactory. 
(R. 55). 


Finding 8: Certain provisions of the preliminary 
agreement which defendants claim were impossible of 
performance have been waived by plaintiff; as to cer¬ 
tain easements , plaintiff contended that if defendants 
were unable to give them plaintiff should not be re- 
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quired to rent defendants’ property . Plaintiff’s waiver 
would diminish the consideration moving to the defen¬ 
dants and would result in the making of a new contract. 

i 

It should be noted that while appellant’s witness, 
Rosenzweig, testified that he told John Littlepage that 
they would waive the easements if they could not ob¬ 
tain them (R. 38) the final more formal agreement! at¬ 
tached to the bill of complaint (R. 6) required in para¬ 
graph fifth that the appellees grant perpetual ease¬ 
ments over the real estate owned by them and obtain 
easements for twenty-five years over the intermediate 
joroperties not owned by them. j 

Appellant’s witness, Rosenzweig, testified that! a P _ 
pellant was willing to waive easements and the lease 
on the premises on Eleventh Street, and the retaining 
of the call letters and the advertising of $5,000.00 a 
year for the Leese Optical Company over WMAL. j (R. 
45). That the so-called waiver of easements vjould 
diminish the consideration can be seen from the Ques¬ 
tioning of appellees ’ witness, Miller, on cross-exaihina- 
tion, wherein appellant attempted to bring out tliat if 
easements could not be procured the lease shoulQ not 
be insisted upon by appellees. (R. 69-70). 

Appellant in its brief in the Court below stated that 
“if the defendants be unable to give these easements 
and consents then it is but logical and reasonably that 
they should not insist that the plaintiff rent their (prop¬ 
erty. ’ ’ J 

Finding 9 is not disputed by appellant. 

I 

I 

Finding 10: Fannie I. Leese ivas not a party to the 
preliminary agreement. She is the widow of decedent 
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and one of the chief distributees of the Estate and is 
opposed to the sale of the stock of the M. A. Leese 
Radio Corporation or the leasing of the real estate to 
the plaintiff. 

Mrs. Leese did not sign the preliminary agreement. 
(R. 6). That she is a widow and chief distributee is 
admitted. She is opposed to the sale. In her separate 
answer filed herein under oath Mrs. Leese denied that 
she agreed to sell said stock (R. 20), and averred that 
she did not approve of and would not consent to the 
sale of said stock or the leasing of said real estate to 
the appellant. (R. 23). 

Finding 11: Fannie 7. Leese did not authorize 
Loraine Leese Good or any of the other defendants to 
enter into a contract involving the sale of the stock 
of the M. A. Leese Corporation or the rental of the real 
estate to the plaintiff, and none of the administrators 
had power to contract for Fannie 7. Leese . 

Appellees’ witness, Mrs. Good, testified that she had 
no authority to bind her mother, (R. 57); that she did 
not have specific authorization from her mother for the 
handling of the real estate. (R. 64). 

Mrs. Leese in her answer denied that she had author¬ 
ized the administrators to sign the instrument of Jan¬ 
uary 12th on her behalf and denied that any instrument 
relating to the sale of the stock had been accepted by 
her or on her behalf. (R. 23). 

It is, accordingly, respectfully submitted that the 
record supports the facts found by the trial Court and 
that the decree should be affirmed. 
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PART II. 

I 

THE MAIN QUESTION PRESENTED IS WHETHER 
OR NOT THERE WAS ANY AGREEMENT BE¬ 
TWEEN THE PARTIES THAT CAN BE SPE¬ 
CIFICALLY ENFORCED. 

I 

I 

It is submitted that both from the facts and the law 
applicable thereto this question must be answered in 
the negative. 

STATEMENT OF FACTS. 

M. A. Leese died intestate December 1st, 1933, being 
survived by a widow, Fannie I. Leese, two sons, ]Wil- 
liam Earl Leese and Martin Norman Leese, and a 
daughter, Loraine Leese Good. (R. 49). The sons 
worked in the optical business as optometrists, i (R. 
57). None of the heirs had anything to do witlj the 
management of the business prior to the father’s d£ath. 
(R. 62). On December 14th, 1933 the three children 
were appointed administrators of the estate, Thomas 
P. Littlepage representing them as attorney. (R. 50). 

Mr. Leese at the time of his death owned an optical 
business, 975 shares of the M. A. Leese Radio Corpora¬ 
tion stock, and certain other stocks and bonds. also 
owned 710-712 Eleventh Street, the radio stationf and 
studios being located in part of said building ancl one 
of the antenna towers being located on the samel; 726 
Eleventh Street, on which building is located the other 
antenna tower; and 720 Eleventh Street, one of the 
six intervening properties over which the wires ex¬ 
tended. He also owned the property used foj: the 
optical business at 614 Ninth Street and otheij real 
estate. (R. 50). 
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The M. A. Leese Radio Corporation owned station 
WMAL which had been established bv Mr. Leese in 

w 

1927 and bears his initials. In Januarv 1933 the Cor- 

* 

poration and Mr. Leese, as owner of 975 shares of the 
stock of the Radio Corporation and of the real estate, 
leased the station to the National Broadcasting Com¬ 
pany for a period of five years, expiring* January 31st, 
1938, at a rental of $36,000.00 a year, $6,000.00 of which 
is rent for the real estate. (R. 50, 60). They also re¬ 
ceived under said lease advertising for the Leese 
Optical Company of* the value of $5,000.00 a year. (R. 
60). At the time of Mr. Leese 7 s death five shares of 
the stock were owned by Mr. Littlepage and five by a 
Mr. Baker. (R. 63). The five shares owned by Baker 
were acquired by Norman Leese February 1st, 1935 
for $1,000.00. The five shares owned by Littlepage 
were not acquired by Mrs. Good until June 5th, 1935, 
also for $1,000.00. (R. 63). At the time of the trial 

the three children owned the twenty-five shares indi¬ 
vidually. (R. 57). Fannie I. Leese as the widow of 
decedent is entitled to one-third of the personal estate 
and her dower interest in the real estate. The title 
to the real estate being in the three children subject 
to the widow's dower. (R. 62). 

Negotiations Before January 12th, 1935. 

Soon after Mr. Leese’s death in December 1933 Mr. 
Littlepage received an inquiry if the station was to be 
sold and advised the administrators at that time not 
to sell the station. In November 1934 Mr. Littlepage 
advised Mrs. Good that a certain party, whose identity 
he would not disclose, was willing to offer $200,000.00 
for the station. He handed her a piece of paper, dated 
November 29th, 1934, with the letter head and the sig- 
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nature removed, which contained an offer of an option 
to purchase the station for $200,000.00. (R. 50). Mrs. 
Good did not know from whom the offer came buj; it 
subsequently developed that it was from appellant. (R. 
77). Mrs. Good told Mr. Littlepage that the offer was 
not satisfactory but that they would consider $3o0,- 
000.00; he stated that if he told the interested p^rtv 
that they wanted that amount it would defeat the d(fcal; 
he knew that the party was willing* to give $250,000.00. 
(R. 50). Mrs. Good suggested that the party inter¬ 
ested make an offer. Mr. Littlepage then told her that 
although he represented the Hearst Company he had 
informed Mr. Hearst that he would represent the estate 
in this case. (R. 51). Appellant’s president testified 
that appellant had employed the firm of Littlepage land 
Littlepage in September 1934 for a period of two v£ars 
to represent them in matters before the Commission. 
(R. 81). | 

Mr. Littlepage later advised Mrs. Good that he jhad 
received word that the Post wanted to submit an offer 
(R. 51). At some time during the negotiations he!had 
advised Hearst that if the station was ever consid¬ 
ered for sale he was under obligations to tell another 
party in Washington. (R. 77). Mrs. Good suggested 
that he advise the Hearst organization, the Post,land 
the Star, so that they might make offers if they} de¬ 
sired, and that all offers should be submitted in Writ¬ 
ing by noon, January 12th, 1935. (R. 51). 

Prior to January 12th Mrs. Good made some sug¬ 
gestions to Littlepage of some of the things to be cov¬ 
ered in offers. These included that the lease to Na¬ 
tional Broadcasting Company run for the remaining 
three years; call letters WMAL be retained; 710-712 
Eleventh Street, not included in sale but they wlonid 


! 

I 
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make an attractive offer to rent to buver; additional 
five year advertising- over WMAL. (R. 59). It should 
be noted that all of these things were covered in the 
lease made by their father to National Broadcasting 
Company. 

On January 11th Mrs. Good received an offer, to¬ 
gether with a check for $20,000.00, from the Washing¬ 
ton Post. This offer and the check were taken to Mr. 
Littlepage’s office on the morning of the 12th by Mrs. 
Good and Mr. Littlepage told her to return the check 
which she did. (R. 51, 78). 

Meeting of January 12th, 1935. 

On January 12th White, president of appellant and 
general manager of Hearst enterprises, phoned Mr. 
Littlepage that he was in town and wanted to get the 
matter settled (R. 75). Littlepage called Mrs. Good 
and she, together with her brother Norman Leese, 
went to Mr. Littlepage’s office at about 12:30 (R. 51). 
When she entered Mr. Littlepage’s room Mr. White 
and his attorney Mr. Lambert were present. The 
written offers from the Star and the Post were both 
lying on Mr. Littlepage’s desk. There was no written 
offer from appellant. (R. 51). After they had read 
the two offers Mr. Littlepage said that White was pre¬ 
pared to make an offer; that White realized that ap¬ 
pellant’s first 1 offer had been used to stimulate the 
sale and that he did not want his price to be used in 
the same manner. (R. 51). White then stated that he 
would give $285,000.00 for the station and pointed out 
that his offer was $35,000.00 higher than that offered 

i 

bv the Star and considerable higher than that offered 
by the Post. (R. 51-52). Deferred payments were dis¬ 
cussed, and Mrs. Good explained to White that the 


13 


sale would have to be made on deferred payments. In¬ 
terest was discussed. White said he would give f<W 
per cent, then reduced this to three per cent, and after 
a conference with Lambert further reduced it to $jL5,- 
000.00, (R. 52, 80). j 

It would appear from the testimony of White that 
he had been shown or told the amount of the other 
offers before he made his offer, as White testified that 
the only remark about the other offers made in his 
presence was that his offer was by $23,000.00 the bpst, 
and immediately thereafter testified that he knew [the 
amount of interest offered by the Post because they 
were discussing it among themselves in his presence. 
(R. 80). If the other parties interested had also been 
given the same opportunity it might have resulted in 
a higher offer. In any event it is clear that there ivas 
no competitive bidding as stated in appellant’s brief 
at page 36. 

Mrs. Good telephoned her brother Earl to come to 
Mr. Littlepage’s office and while waiting for him White 
(not Littlepage, as stated in appellant’s brief at page 
6) dictated his offer with Mr. Littlepage assisting him 
in the phrasing of it. (R. 52, 78). When Earl Leese 
arrived the three administrators withdrew to consider 
the offer. When they returned to Littlepage’s reborn 
Earl Leese raised the question as to the number of 
shares. The offer called for 1000 share whereas tjiev 
did not own that amount. (R. 52, 65). Mr. Little¬ 
page explained that the instrument was not intended 
as a contract but merely a memorandum. White agreed 
with him to that effect, said it was not a contract, 
and stated that he wanted the memorandum to take to 
his home office to show that negotiations had starred. 
(R. 52, 64, 65). The easements mentioned in the offer 


i 

i 
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were objected to by Earl Leese and Mr. Littlepage 
again assured them that those things would be taken 
care of in the formal final contract; that he had dictated 
the final paragraph of the memorandum whereby all 
things in the memorandum had to be mutually worked 
out. (K. 52, 65). Whereupon Mr. White and the three 
administrators signed the instrument of January 12th. 
(R. 53, 6). 

Before the administrators left Mr. Littlepage 7 s of¬ 
fice he advised them not to sav anything about the 
signing of the memorandum to anyone because if they 
did not come to a mutual agreement with Hearst they 
did not want anything to stand in the way of the other 
offers. (R. 53). 

Negotiations Subsequent to January 12th, 1935. 

Mrs. Good testified that she did not hear anything 
for several days and that Mr. Littlepage advised her 
that appellant would have a form of a contract to 
present shortly, and that Mr. Russell, vice president 
of N. B. C. had advised him that he did not think that 
there would be any objection to the sale to any of the 
three Washington newspapers. (R. 53). 

On January 19th Mr. McCauley, attorney and vice 
president of appellant, discussed the matter with Mr. 
Littlepage at his home and was asked to prepare the 
contract immediately. On the following Tuesday, 
January 22nd, he came back to Washington and met 
Mr. Littlepage at his office with Mr. Gough, another 
representative of appellant, at which time the form of 
the contract was discussed at length (R. 45); that he 
dictated the more formal agreement, marked defen- 
dents Exhibit 2-A, and it w’as discussed at a meeting 
with Mr. Littlepage on January 26th. (R. 47). Ob- 


I 

jections were made to some of the terms, and questions 
arose as to easements, terms of payments and tin 
number of shares (R. 71) and the provisions for rjon- 
negotiable notes. (R. 75). 

On January 26th a copy of the first more forjnal 
agreement was handed Mrs. Good by Mr. Littlepage, 
who told her that appellant had offered to put up He4rst 
Radio Corporation stock as collateral; she then sug¬ 
gested that she would like to bring in Mr. Miller, a 
cousin of hers, president of Thomas J. Fisher and 
Company, to advise her on the financial provisions; of 
the proposed contract (R. 53, 62); she showed Mr. 
Miller the formal contract submitted and asked ijiim 
to secure a rating on the stock. (R. 53). Miller liad 
not heard anything of the negotiations until that cjay, 
January 26th. (R. 68). 

Miller went over the instrument of January lj2th 
and the first draft of the more formal agreement yith 
Mrs. Good and pointed out several objectionable fea¬ 
tures, including perpetual easements and the fact tjhat 
they did not have the number of shares called for in 
the contract. (R. 66). 

On January 28th in the afternoon there vras a meet¬ 
ing at Mr. Littlepage’s office between the two Litjtle- 
pages, McCauley, Gough, Mrs. Good, Norman L(jese 
and Miller, to discuss the terms of the proposed nfore 

7 # I 

formal contract. (R. 66). The first question discussed 
was the security to secure the deferred payments. The 
draft of the agreement called for the stock of WMAL 
as security, which was not satisfactory (R. 66) for 
the reason stated by Miller that he did not know what 
the stock might be worth thirty days after the $ale 
was closed (R. 69). McCauley next proposed t!hat 
Hearst Radio stock be put up as security. This yas 
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not satisfactory to the Leeses or to Miller. (R. 45, 66). 

McCanlev then asked what was wanted in the wav of 
* •/ 

security and Miller stated that the only thing that 
would be acceptable was U. S. Government bonds. (R. 
46, 66), his reason being that the security should be 
readily marketable (R. 68). Mrs. Good testified that 
McCauley then stated that appellant did not have any 
Government bonds and would not buy anv; that if 
they had to go out and buy them it would be the same as 
paying cash, whereupon Miller said “Well, what of 
it” and McCauley then said that he would get in touch 
with the west coast to see what could be done about it. 
(R. 54). Miller testified that McCauley answered that 
the Hearst organization did not own anv Government 
bonds and did not intend to obtain any (R. 66-67); 

Deferred payments were then discussed and the in¬ 
terest on the deferred payments. Non-negotiable notes 
were again objected to and Miller suggested that the 
notes be negotiable and each carry its own interest. 
The provision for the prior payment of the notes was 
objected to and the fact that the contract called for 
1000 shares of stock and the estate only owned 975. 
(R. 67, 54). McCauley insisted that they had signed 
for 1000 shares and that that is what thev would have 

i •/ 

to deliver. (R. 67, 54). The question of easements 
was then discussed and the impossibility of obtaining 
perpetual easements was explained to McCauley, but 
he insisted that they would require perpetual ease¬ 
ments. (R. 67). 

On January 31st McCauley prepared still another 
form of agreement providing for cash (R. 48). This 
form was submitted to Mrs. Good by Mr. Littlepage 
about February 1st and discussed by them and Mrs. 
Good advised him that it was not satisfactory as it 
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called for cash payment. (R. 55). On January 3^st 
McCauley wrote a letter in which appellant stated that 
it agreed to pay the purchase price in cash ten days 
after the approval of the Communications Commission 
to the transfer of the license. (R. 38). Mr. Littlepage 
sent Mrs. Good a copy of this letter and she told 1pm 
that the cash proposition was not acceptable to the Ad¬ 
ministrators. (R. 55). 

McCaulev stated that he thought that the form of 
contract attached to the bill as Exhibit B and da^ed 
the blank day of February was written on January 
31st but that there were so many forms that he copld 
not identify them. (R. 49). Mrs. Good never saw’ Ex¬ 
hibit B until suit was filed; none of the forms sub¬ 
mitted to her were acceptable. (R. 55). Appellant} in 
its brief at pages 11 and 19 alleges that Mr. Littlepage 
stated that one of the formal agreements was accept¬ 
able. He testified that he did not agree to any mpre 
formal agreement (R. 79). John Littlepage testified 
that no agreement was ever acceptable to them (R. 71). 

On February 7th White w’rote Mrs. Good stating fhat 
he had been advised by Mr. Littlepage that they did 
not w^ant cash payment and asking her if she had a 
clear understanding of the protection afforded if [the 
arrangement w r as carried out in accordance with j the 
signed “contract” which provided for deferred pay¬ 
ments. (R. 55, 4). It should be noted that this letter 
urging the acceptance of deferred payments Nvas 
written after the meeting of January 28th and after 
the alleged acceptance by appellant of Miller’s so- 
called demand for cash. 

Mrs. Good asked John Littlepage to try to get the 
consent of the N. B. C. to a sale to any of the three par¬ 
ties interested and he wrote a letter to that effect but 
received no reply. (R. 55) 
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Meeting of April 1st, 1935. 

Rosenzweig, attorney for appellant, conferred with 
John Littlepage on April 1st and discussed one of the 
forms of the more formal agreement. At that time, ac¬ 
cording to Rozenzweig, there were three things that 
had not been agreed upon, namely, the question of ease¬ 
ments, the method of payment, and the consent of the 
National Broadcasting Company. (R. 38). Rozen- 
zweig at that time knew that the administrators w r anted 
deferred payments because of the increase in income 
tax payments that would result from a payment in 
cash. (R. 39). That afternoon a meeting was held 
between John Littlepage, Mrs. Good, McCauley, one of 
Mrs. Good’s brothers, Gough and Rosenzweig. (R. 39). 
Rosenzweig repeated the statements he had made to 
John Littlepage in the morning regarding easements. 
(R. 39). He told them he would be willing to pay cash 
or buy Liberty bonds and deposit them in escrow, the 
sellers to receive the benefits accruing, but bear any 
loss resulting from depreciation in the bonds. (R. 39). 
On direct examination Rosenzweig testified that both 
Mrs. Good and John Littlepage stated there were no 
other objectibns. (R. 39). On cross-examination he 
qualified this by stating that they still did not know 
whether they wanted cash or deferred payments (R. 
43), although in his direct examination he admitted 
that he had advised John Littlepage in the morning 
that he understood “you have a preference for de¬ 
ferred payments because you fear that if you take spot 
cash it will increase your income tax payments” (R. 
39) and on cross-examination further admitted that 
John Littlepage had told them that they could not ac¬ 
cept cash in settlement for the same reason and that 
this reason, namely, additional income tax was Mrs. 
Good’s reason why she would not take cash. (R. 43). 

At that meeting Mrs. Good still insisted on Govern¬ 
ment bonds to secure the deferred payments but Rosen- 
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zweig suggested that they put up Liberty bonds in 
escrow, to be taken instead of cash in payment of ‘ihe 
notes. She explained to Rosenzweig that they coiild 
not accept this because it would be the same as tak¬ 
ing cash in so far as the income tax is concerned. (R. 
56 ). . | 

On April 2nd, McCauley was told by John Littlepage 
that Mrs. Good was still not satisfied with the form of 
the contract. (R. 46). On April 3rd Rosenzweig wrote 
a letter to John Littlepage enclosing still another form 
of an agreement. (R. 40). It should be noted that in 
this letter Rosenzweig in referring to the meeting of 
April 1st stated: “Indeed when I recall the meeting 
of Monday I marvel at my own and at my colleagub’s 
restraint”, (R. 40) and yet in his cross-examination 
he stated that at the meeting of April 1st John Little- 
page advised him that the contract would be closed on 
the next day. (R. 43) John prepared an answer to 
said letter which was approved by Mrs. Good. (R. $6). 

Mrs. Good testified that in May after the suit was 
filed (April 29th, 1935) she saw Rosenzweig in John 
Littlepage’s office. (R. 62, 56). She told John that she 
had already told him what she wanted in the contract 
and that if he did not understand her she did not krfow 
how to explain it any clearer. (R. 56-57). At tjiat 
time Rosenzweig asked her if she would postpone fthe 
filing of her answer to the suit, which request she re¬ 
fused. Rosenzweig called her that afternoon and again 
asked her what she wanted in the contract and she told 
him to take the matter up with John Littlepage who 
would tell him what to put in the contract. (R. $7). 
About five days before the time for filing a plea jihn 
Littlepage advised her that he would probably be cabled 
as a witness and that he would call in another attorney, 
suggesting someone at the time. The administrators 
decided that they would select their own attorney. i(R. 
63-64). | 
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ARGUMENT ON THE FACTS. 1 

THE RECORD SHOWS THAT APPELLANT HAS 
NEVER OFFERED TO COMPLY WITH THE 
ADMINISTRATORS' REQUEST THAT THE 
DEFERRED PAYMENTS BE SECURED BY 
U. S. GOVERNMENT BONDS. 

The offer contained in the instrument of January 
12th provided for deferred payments over a period of 
five years and provided that appellant furnish 44 se¬ 
curities satisfactory to" administrators 44 legal and 
financial adviser concerning all deferred payments" 
and was accepted expressly subject to 4 4 approval of 
the sufficiency of the security offered to guarantee any 
and all deferred payments". Appellant in its brief at 
pages 10, 20, 25 and 31 states that the administrators 
refused to state specifically what manner of payment 
they preferred or what security would be satisfactory 
and at numerous places throughout its brief that their 
own attorney did not know what they granted. These 
statements are not borne out by the record, as has been 
seen. 

Miller as financial adviser stated that U. S. Govern¬ 
ment bonds would be satisfactory (R. 66); that his rec¬ 
ommendations were that they should accept no other 
security except Government bonds (R. 68). Mrs. Good 
on April 1st, at a conference with Rosenzweig, Mc¬ 
Cauley and John Littlepage, insisted that they have 
Government bonds to secure the deferred payments 
(R. 56). And yet appellant with all its so-called waiver 
of terms of the instrument of January 12th and its al¬ 
leged desire to satisfy the administrators and meet any 

i It should be noted that Specification of Errors numbers 8 and 10 
on page 21 of appellant’s brief were not included in the Assignment 
of Errors filed in the Court below. 
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terms, never at any time offered to comply with that 
request. 

Mrs. Good testified that McCauley stated that appel¬ 
lant had no Government bonds and would not buy ^ny 
to put up as collateral (R. 54); to the same effect, Miller 
(R. 66-67). John Littlepage testified that McCauley 
stated that appellant did not own Government bopds 
and that it was against their policy to deal in securities 
other than their own. (R. 73). 

Rosenzweig never offered to put up Government 
bonds as security for the deferred payments but his 
sole offer was to buy Liberty bonds and put them up 
in escrow^ to be received by the seller as payment in¬ 
stead of cash. On direct examination he testified as 
follows: ‘ 6 Tell the Lady again we will give her spot 
cash or else go out and buy Liberty Bonds, and we mil 
deliver the Liberty Bonds to you over a deferred 
period of time.” (R. 39). Again: “If you w r ant lib¬ 
erty Bonds we wall go and get those for you and de¬ 
posit them in escrow, with the understanding that as 
of the date of the deal the sellers are to receive all of 
the benefits accruing from appreciation but are to bear 
any losses resulting from depreciation.” (R. 39). On 
cross examination Rosenzweig stated: “If you t^ke 
Liberty Bonds, they will be deferred payments, of 
course”. “Since we are going to go out in the mar¬ 
ket and buy bonds for you, I think it will be only fair 
that if the bonds go up, you will get the benefit, an$ if 
they go down, don’t call on us for the deficiency.” (R. 
43-44). He also testified that he told them that appel¬ 
lant would not agree to the provisions of the cion- 
tract calling for the payment of $15,000.00 interest 
if either bonds or cash were taken. (R. 44) 
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. This offer of Rosenzweig was in no way a compliance, 
with the instrument of Januarv 12th and would, of 
course, be the same as a cash sale and result in the in¬ 
creased income tax which the administrators were 
properly seeking to avoid. This failure to comply with 
the administrators * definite request made under the 
terms of the instrument of January 12th was one of 
the chief reasons why no agreement was reached. 

The Record Does Not Support Appellants Claim That 
Appellees or Their Financial Adviser Miller Ever 
Demanded or Agreed to Take Cash in Place of De¬ 
ferred Payments. 

In order to overcome the evident difficultv of enforc- 
ing the instrument of January 12th appellant in its bill 
and at the trial below and in its brief, at pages 10, 19, 
27, and 31, contends that the administrators or their 
financial adviser, Miller, demanded or agreed to take 
cash in lieu of the deferred payments. 

Mrs. Good testified that she did not agree to accept 

cash at anv time and that she never authorized Miller 
* 

to accept cash. (R. 54-55). Mr. Miller testified that 
he never had any idea or thought of accepting cash 
(R. 67, 69); that he had been called in to advise on 
the security for the deferred payments and if the pay¬ 
ments were to be in cash his advice would not have been 
necessary. (R. 69). Appellant’s president, White, 
knew that the administrators did not desire cash. (R. 
55). Appellant’s witness, Mr. Littlepage, testified that 
the matter culminated in a cash offer but that the ad¬ 
ministrators did not accept it (R. 76); that Mrs. Good 
would not accept cash (R. 79). Appellant’s witness, 
Rosenzweig, testified that Littlepage told him that they 
could not afford to accept cash. (R. 43). 
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Appellant in its brief, at the bottom of page 10, s^ts 
out a quotation in such a manner as to indicate that it 
is Mr. Miller’s words that are being quoted. They a,re 
not Miller’s words but taken from McCauley’s testi¬ 
mony (R. 46) wherein he testified that Miller stated: 
“If you are prepared to pay cash, of course we wopld 
prefer to have cash.” Miller on cross examination 
testified that when McCauley said that to buy Gov¬ 
ernment bonds would be the same as paying cash he did 
not say “it would be all right with us” but said “Well, 
what of it”, meaning it is no concern of the Leeses 
if the purchase of the bonds had the same financial 
effect on the appellant as paying cash. (R. 69). Even 
if Miller made the statement it is difficult to see what 
bearing it would have in view of the fact that Mc¬ 
Cauley knew that he was merely an adviser, and ac¬ 
cording to McCauley Mrs. Good w^as not present at that 
meeting. (R. 47). 

This alleged statement of Miller’s is the sole basis 

! 

for appellant’s allegation in the bill and statements in 
its brief that appellees demanded cash in lieu of de¬ 
ferred payments and is directly in conflict with the tes¬ 
timony of appellees’ witnesses and appellant’s witness 
Littlepage. 

There was every reason why the administrators 
could not agree to a sale for cash. The difference be¬ 
tween the value as of the date of death and the ^ale 
price if paid in cash would have been taxable as income 
in the year of the sale. In the event of a deferred pur¬ 
chase sale the difference would be spread out over ithe 
years in which the payments were received. Mrs. Good 
had been advised by her auditor that a payment in 
cash w^ould increase the income tax of the estate by 
from $70,000.00 to $72,000.00, and this was her reaison 
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for refusing to accept cash. (R. 54-55, 58). Appel¬ 
lant’s witness, Rosenzweig, knew this at least as early 
as April 1st and stated that this was Mrs. Good’s rea¬ 
son for not accepting cash on the afternoon of that date 
(R. 43), which is directly contrary to the statements in 
appellant’s brief, at pages 16, 25 and 28, that appel¬ 
lees had never given any reason for not executing the 
so-called formal agreement. 

Appellant in its brief, at page 13, attempts to show 
that in reality there would be no additional income tax 
upon a cash sale, states this as a fact at pages 19 and 
33, and at page 28 questions the good faith of appellees 
in refusing to accept cash on this ground. Appellant’s 
position, first, is based upon the erroneous hypothesis 
that the Treasury Department increased the value of 
the stock for estate tax purposes to $300,000.00 and, 
second, upon the confusion by the appellant of the ele¬ 
ment of time. 

The estate tax return, of course, was not due until 
a year from the date of death, December 1, 1934, but 
the time for filing the return was extended at the sug¬ 
gestion of Mr. Littlepage (R. 63), so that at the time 
of the conference of January 28th, 1935 the estate tax 
return had either not yet been filed or had just been 
filed. The value of the stock in that return was $97,- 
500.00, the safne as fixed by the Court appraisers in 
the inventory filed in the Probate Court, the value, of 
course, being as of the date of death, December 1st, 
1933. (R. 58). 

The case was tried on the first, second and third of 
April, 1936 (R. 37). The Treasury Department had 
at that time made no definite ruling on any increase in 
value, Mrs. Good testifying that the estate tax had not 
yet been settled; that they had been recently notified 
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that the Government intended to value the stock at 
approximately $300,000.00 but that no additional tax 
had been assessed (R. 58); that at the time of filing the 
return they had no reason to believe that the Govern- 
ment was going to increase the valuation and that if the 
Government approved the original estate tax and Ijhey 
sold the station for cash they would have to pay an 
additional tax of $70,000.00. (R. 58). j 

It should be noted that appellant’s statement at page 
12 of its brief, that Miller admitted that there w<j)uld 
be no income tax to be paid in the event of a salej for 
cash, was predicated upon the Government placihg a 
value of $300,000.00 on the stock as of the date of death, 
and his answer quoted by appellant was in answer to a 
question which assumed that there would be no income 
taxes to pay. 

I 

Appellant’s So-Called Waiver of Easements is Njot 
Substantiated by the Record. 

i 

There is no allegation in the bill of complaint on 
which a waiver of the easements or any of the pro¬ 
visions of the instrument of January 12th can be predi¬ 
cated. The claim on pages 20, 32 and 33 of appellant’s 
brief that it has waived the easements would appear to 
have been made in order to meet the contention of 
appellees that the easements and other features of 
the agreement are impossible of performance, but "heir 
repeated statement of a waiver is not borne out bt the 
record. 

McCauley testified that a day or so after January 
19th he advised Littlepage that they would waiv6 the 
easements (R. 45) but it should be noted that the first 
more formal agreement prepared by McCauley pro¬ 
vided for perpetual easements over all property. 
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McCauley also prepared the second more formal 
agreement of January 31st which provided for per¬ 
petual easements over properties owned by appellees 
and similar easements by owners of other properties 
for a period of blank years. (R. 48). 

The form of agreement handed the appellees on 
April 3rd was similar to Exhibit B attached to the bill 
of complaint. It will be noted that Exhibit B provided 
for perpetual easements over properties owned by sell¬ 
ers and similar easements for a period of twenty-five 
years over other properties. (R. 7-8). 

Appellant’s inclination to offer one thing and insist 
on something different, which was evident through all 
the negotiations set out in the record, was evident in 
the brief filed in the Court below, wherein it is argued 
that the Court should not require the appellant to carry 
out the provision with reference to the leasing of the 
premises for three additional years unless easements 
are granted to the appellant. This position would nec¬ 
essarily deprive appellees of the rental of the real 
estate, which is one of the terms of the so-called agree¬ 
ment of January 12th. The Court below in its memo¬ 
randum opinion stated: “But as to certain easements 
it contends that if the defendants are unable to give 
them, the plaintiff should not be required to rent the 
appellees’ property.” (R. 26). 

Mrs. Leese, the Widow, was not a Party to the Instru¬ 
ment of January 12th and no One Had Authority 
to Bind Her to Any Agreement. She is Opposed to 
the Sale to Appellant. 

Mrs. Leese as the widow of Mr. Leese, who died in¬ 
testate, is entitled under the law to one-third of the 
personal property and her dower rights in the real 
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estate. She did not sign the instrument of January 
12th. Appellant was fully aware of her existence at 
the time of the signing of the instrument. (R. 80). 

She was not represented by counsel. Mr. Littlepage 
testified that he represented only the administrators 
(R. 74) and it is clear from the record that no one rep¬ 
resented her or was authorized to speak for her. Mrs. 
Good testified that she had no authority to bin$ her 
mother to any agreement. (R. 57). 

Appellant in its brief at page 14 states that the ad¬ 
ministrators represented their mother in all business 
matters according to Mrs. Good. This is not borne out 
by the record. On re-direct examination she was ]being 
questioned concerning real estate when the opposing 
counsel asked the following involved question: “Q. In 
the handling of this property by you and your broth¬ 
ers, do you represent your mother in all business mat¬ 
ters? . . . In real estate, do you represent your mother 
in all business matters ? ... In the collection of jrents, 
rental of the property, making new leases for rent or 
whatever it may be? “A. Yes, we do.” Her counsel 
then asked the following question: “ Q. But before en¬ 
tering into any lease or any binding agreement of that 
sort involving these properties, you consult with her 
and get her specific authorization to lease that particu¬ 
lar piece of property? “A. Yes, we do.” (R. 63), 

Appellant in a footnote at the bottom of page 23 
states that there is not one word in the record to indi¬ 
cate that Fannie I. Leese is opposed to the sale tb ap¬ 
pellant. On page 23 of the record is the following 
language of Mrs. Leese, contained in her answer qnder 
oath: “She avers that * * * she does not approve 
and does not consent to the sale of said stock or the 
leasing of said real estate in accordance with plaintiff’s 
offer or to the plaintiffs.” 
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ARGUMENT ON THE LAW. 

1. The Instrument of January 12th, 1935, is Not a Valid 
Contract Under Section 323 of the Code of the Dis¬ 
trict of Columbia. 

A sale bv an administrator is void unless it has been 
%/ 

authorized by the Probate Court. 

Section 323 of the Code: 

‘‘No executor or administrator shall sell anv 
property of his decedent without an order of the 
probate court authorizing such sale; and any such 
sale made without a previous order authorizing it 
shall be void and pass no title to the purchaser. If 
any executor or administrator shall sell, pledge, or 
dispose of any property without such previous or¬ 
der, his letters may be revoked and an adminis- 
trator appointed, whose duty it shall be immedi¬ 
ately to recover possession of said property. * * *” 

Woerner on Administration, p. 1655. 

“ Since he has no power to sell without order or 
decree of court, an agreement or bond made bv him 
before obtaining such order to sell the land of the 
deceased, is utterly void, incapable of being en¬ 
forced at law or in equity. It is held to be against 
public policy to allow the administrator to place 
himself in a position where the exercise of his law¬ 
ful authority would be influenced or controlled by 
previous contracts binding on him.” 

Bauman v. Goldthorp , 113 N. Y. S. 136. Suit for 
specific performance. The Court said: 

4 4 The demurrer that the complaint did not state 
facts sufficient was properly sustained. On peti¬ 
tion bv an administrator of an intestate the Surro- 
gate’s Court may make a decree empowering him 
to sell real estate of the intestate to pay debts and 
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funeral expenses; and thereupon, but after ferst 
tiling in the said court his bond with two sureties, 
in a penalty to be fixed by the Surrogate, foil the 
faithful performance of his duties, he shall have 
the same power of sale of such real estate as if he 
vrere acting under a will of the decedent contain¬ 
ing a power of sale of real estate to pay debts and 
funeral expenses. Code Civ. Proc. Sec. 2750 et seq. 
Until such decree has been made, and he is upder 
the sanction of such bond, he has no power to nfiake 
a contract of sale. If he make one, it is void, ? |’ 

Merchants’ Bank v. People’s Loan Association , ?0 P. 
(2d) 169, was an action to compel transfer of stocik to 
complete a sale. The Court said in part: 

4 ‘When her father died, and she was appointed 
executrix, Mrs. Save had no power to transfer this 
stock except upon the order of the probate court. 
There was no order, and no title passed. To [hold 
otherwise is to ignore a valid and salutary statute, 
designed to protect the estates of deceased per¬ 
sons.’ ’ 

I 

Alexander v. Fidelity & Deposit Company , 108 Md. 

541. 

“The first and most important question pre¬ 
sented by the record is whether Alexander took a 
good title to the Groome mortgage for $3,000 When 
he purchased it from Wirt as executor of Mr. 
Pearce’s estate. It is conceded that Alexander 
acted in good faith in making the supposed I pur¬ 
chase and paid the face value of the mortgage to 
Wirt for it. The real question is one of the powder 
of Wirt as executor without the authority of borne 
Court of competent jurisdiction to divest the! title 
to the mortgage which was confessedly one op the 
assets of the estate in his hands. There Js no 
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doubt in our minds that the question must be an¬ 
swered in the negative. 

“Whatever may have been the extent of an exec¬ 
utor’s power to convey to third persons the assets 
of the estate in his hands prior to the passage of 
the Act of 1843, ch. 304, now- sec. 282 of Art. 93 
of the Code of 1904, there can be no doubt that that 
Act imposed distinct limitations upon his power. 
Its provisions are as follows: ‘No executor or ad¬ 
ministrator shall sell any property of his decedent 
without an order of the Orphans’ Court granting 
his letters first had and obtained, authorizing such 
sale; and any sale made without an order of Court 
previously had, as aforesaid, shall be void, and no 
title shall pass thereby to the purchaser. ’ 

“ * * * Not only is this prohibition against the 
sale, by an executor, of any property of his dece¬ 
dent without an order of the Orphan’s Court, * * * 
expressed, in language too plain to admit of any 
doubt as to its meaning, in sec. 282, but it is there 
followed by an equally clear provision that no title 
shall pass to the purchaser by any such sale. * * *” 

Napa Valley Company v. Electric Company, 176 Pac. 
699 (Calif.). Specific performance of contract for sale 
of defendant’s properties. Defendant demurred on 
ground that bill did not show that an order authoriz¬ 
ing sale had been obtained from the Railroad Commis¬ 
sion of the State as required by the Statute of Califor¬ 
nia providing that no such sale shall be made without 
an order of the Commission authorizing such sale. 

“It will be noted that the language of the Public 
Utilities Act is not only prohibitory, but a penalty 
is provided for violations thereof. Such a statute 
must be construed as being prohibitory, and a con¬ 
tract made in contravention of the terms thereof 
is void and is unenforceable # * *. A court of 
equity will never assume jurisdiction to prepare a 
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decree dependent for its efficacy on the approval 
or rejection of some other coordinate or inferior 
board or tribunal, but only when the court can 
enforce its decree.” 

The bill and brief admit that the approval of the 
Probate Court had not been obtained. Hence the in¬ 
strument of January 12th is not a valid contract, j 

When the nature of this suit is considered in the 
light of the requirement of Section 323 that the ap¬ 
proval of the Probate Court must first be obtained to 
a sale by an administrator, it would appear that appel¬ 
lant is attempting to circumvent this requirement of the 
Code. Otherwise there would be no reason for 
the Court to require the appellee Fannie I. 
execute the so-called more formal agreement, 
purpose of the suit is obviously to avoid submitting the 
question to the Probate Court for its consideration ^nd 
approval as required by the Statute and by the instru¬ 
ment itself. | 

II. No Modification of the Instrument of January 12th 
by Parol or So-Called Waiver by the Plaintiff can 
be Enforced in Equity Because of the Statute of 
Frauds. 

It should be noted that the only written instrument 
signed by the administrators is the instrument of Jan¬ 
uary 12th, 1935, and that this was not signed by Fannie 
I. Leese. 

Section 1117 and 1119 of the D. C. Code provide that 
no action shall be brought on contracts coming witlhin 
those sections unless there is some memorandum of 
the agreement in writing signed by the party to be 
charged or by some other person thereunto by him 
lawfully authorized. 
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A contract for the purchase of stock is within the 
Statute of Frauds. 

Burwell v. American Company, 7 Fed. 2d, at P. 440: 

i 

4 4 Ever since the decision rendered in Tisdale v. 
Harris, 37 Mass. (20 Pick.) 9, it has been held by 
the great weight of authority in the state and fed¬ 
eral courts that a contract for the sale of stock in 
a corporation is within the statute of frauds. * * * ” 

An agreement coming within the statute of frauds 
cannot be modified by parol. 

In Swam v. Seamens, 9 Wallace, the court said in 
part, at page 272: 

44 * * * but the better opinion is, that a written 
contract falling within the statute of frauds can¬ 
not be varied by any subsequent agreement of the 
parties, unless such new agreement is also in 
writing. * * *” 

Brooks v. Wheelock, 28 Mass. (11 Pickering) 439, 
440: 


4 4 The question is not whether the parties to a 
written contract may or may not modify or vary 
the terms of it by a subsequent verbal agreement; 
for however the law may be in this respect, it is 
clear by the language of the statute, that no verbal 
agreement can be admitted as a ground for specific 
performance. The defendant may prove any such 
agreement, for the purpose of showing that it 
would be inequitable to interpose for the purpose 
of a specific performance; but the Courts have no 
power to decree a specific performance of a con¬ 
tract, unless every part of it has been reduced to 
writing.” 


33 


III. The Instrument of January 12th, 1935, is 
Unenforceable in Equity. 

A. General principles of specific performance. 

The limitations of the exercise of the extraordinary 
relief of specific performance by a Court of Equity ire 
well stated in Harter v. Morris , 123 N. E. 23, wherein 
the Court stated: 

I 

“An application for specific performance is pot 
a matter of right, but is addressed to the sofind 
discretion of the Court, in view of all the circum¬ 
stances. The application of the principle is guided 
by established rules and practice in equity, wlpch 
are advisory rather than mandatory. The con¬ 
tract must be certain, just, and equal in all its 
parts, for an adequate consideration. It must pot 
have been obtained under unfair circumstances, 
and it must not be hard or unconscionable. It mhst 
be capable of being performed without adding to 
its terms, and nothing must be left to the future. 
It must appear that the plaintiff has no adequate 
remedy at law, and that a refusal to perform the 
contract would be a fraud upon him. It is not 
necessary that the plaintiff be convicted of fraud 
in order that specific performance be denied him. 
There may even be no blame attached to him; tut, 
if there is a want of equality and fairness within 
the contract itself, the court will not exercise! its 
extraordinary jurisdiction in specific performance. 
In determining the fairness of the contract, jthe 
court will look to the surrounding circumstances, 
such as incapacity, or inequality of the parties, 
the manner of the execution of the contract, the 
experience or inexperience of the contracting par¬ 
ties, and their opportunity to advise with otljers 
of experience in such transactions. If greater 
wrong is likely to result to the defendant onl ac¬ 
count of the granting of specific performance tpan 
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the plaintiff will suffer in case it is withheld, equity 
will denv it. The court will consider the facts that 
the plaintiff has not parted with any considera¬ 
tion, and that he is in statu quo at the commence¬ 
ment of the suit.” 

It should also be noted that the usual burden on the 
appellant is greatly increased in cases of specific per¬ 
formance as stated in Story, Equity Jurisprudence , 
13th Edition, Section 769: 

“And here it is important to take notice of a 
distinction between the case of a plaintiff seeking 
specific performance in equity and the case of a 
defendant resisting such performance. We have 
already seen that the specific execution of a con¬ 
tract in equity is a matter not of absolute right in 
a party but of sole discretion in the Court. Hence 
it requires much less strength of case on the part 
of the defendant to resist a bill to perform a con¬ 
tract than it does on the part of the plaintiff to 
maintain a bill to enforce a specific performance. 
When the Court simply refuses to enforce this 
specific performance of a contract, it leaves the 
party to his remedy at law. An agreement to be 
entitled to be carried into specific performance 
ought (as we have seen) to be certain, fair and 
just in all its parts * * 

B. The instrument of January 12th is too indefinite and 

uncertain. 

1. THE TERMS OF THE OFFER ARE TOO UN¬ 
CERTAIN. 

The offer contains the following clause: 

“It is understood that this agreement is to be 
worked out in complete detail, embodying the 
principal points set out herein and other points 


< 
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mutually satisfactory to the seller and the 
chaser. ’ ’ 


pur- 


It will be seen from the foregoing that the instrument 
of January 12th admits its own uncertainty and that 
this uncertainty was not limited to details, but that 
either party had the right to insist on other and differ¬ 
ent points before a binding contract could result. 

When the terms of the offer are considered it will be 
seen that it is indefinite in the following particulars: 

No time fixed for the delivery of the stock; 

The date of the payment of the last two installments 
is uncertain; 

• . i 

The amount of interest provided is uncertain j (It 
provides for interest at the rate of $3,000.00 a ^ear 
and covers five years. Under this interpretation there 
would be $15,000.00 interest payable. It further pro¬ 
vides that $1,500.00 interest shall accompany each pay¬ 
ment on principal and provides only nine payments 
on principal. Under this interpretation there wquld 
be only $13,500.00 interest payable.); 

The terms of the lease are not set out; 

The announcements to be given over WMAL of 
less than $5,000.00, which is specifically made a ^art 
of the consideration, are not defined as to time, extent 

i 

or nature; 

The easements are merely described by the vaj 
description “p r 0 P er easements”; 

The right to continue the antenna tower on 
Eleventh Street is not defined as to nature or extbnt. 

This lack of certainty becomes more evident upon 
an examination of the so-called more formal agree¬ 
ment, which, according to the bill, was proposed by ap¬ 
pellant to fully and completely carry into effect j the 
purpose of the agreement of January 12th. 


not 


gue 
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The requirements as to certainty for the enforce¬ 
ment by equity of a contract have been clearly estab¬ 
lished by the Courts. 

In Dalzell vj Dueber Manufacturing Company, 149 
U. S. 315, at page 325, the Supreme Court said: 

“The Circuit Court, in its opinion, * * * said, 
‘The case is one on which different minds mav 
well reach a contrary opinion of the merits.’ * * * 
We concur in that view; and it affords of itself a 
strong reason why the specific performance prayed 
for should not be decreed. 

“From the time of Lord Hardwicke, it has been 
the established rule that a court of chancery will 
not decree specific performance unless the agree¬ 
ment is ‘certain, fair, and just in all its parts’.* * * 
So this Court has said that cliancerv will not de- 
cree specific performance ‘If it be doubtful 
whether an agreement has been concluded, or is a 
mere negotiation’, nor ‘unless the proof is clear 
and satisfactory, both as to the existence of the 
agreement and as to its terms’.” 

Pomeroy on Specific Performance of Contracts (3rd 
Ed.) 159, states the rule as follows: 

“A greater amount or degree of certainty is re¬ 
quired in the terms of an agreement, which is to be 
specifically executed in equity, than is necessary in 
a contract which is to be the basis of an action 
at law for damages. An action at law is founded 
upon the mere non-performance by the defendant, 
and this negative conclusion can often be estab¬ 
lished without determining all the terms of the 
agreement with exactness. The suit in equity is 
wholly an affirmative proceeding. The mere fact 
of non-performance is not enough; its object is to 
procure a performance by the defendant, and this 
demands a clear, definite and precise understand¬ 
ing of all the terms; they must be exactly ascer¬ 
tained before their performance can be enforced.” 
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Colson v. Thompson, 2 Wheaton 336. 

4 ‘The contract which is sought to be specifically 
executed ought not only to be proved, but the tertns 
of it should be so precise as that neither patty 
could reasonably misunderstand them. If the con¬ 
tract be vague or uncertain, or the evidence to 
establish it be insufficient, a court of equity vldll 
not exercise its extraordinary jurisdiction to en¬ 
force it but will leave the party to his legal 
remedv. ’ ’ 

2. THE OFFER WAS NEVER ACCEPTED UN¬ 
CONDITIONALLY. 

The acceptance of the administrators to the offer 
was in the following language: 

“We, the undersigned, Administrators of the 
Estate of M. A. Leese, hereby accept and approve 
in general terms this agreement, subject to its 
being worked out in detail mutuallv satisfactory 
to us and to the purchaser, and subject to our ap¬ 
proval of the sufficiency of the security offered to 
guarantee any and all deferred payments.” 

To constitute a contract there must be an offer and 
an acceptance, and the acceptance must be uncondi¬ 
tional. A qualified acceptance does not result in a con¬ 
tract. 

Carr v. Duval, 14 Peters 77: 

“The rule laid down by this Court * * * is that 
an offer of a bargain by one person to another, 
imposes no obligation upon the former, unless it 
is accepted by the latter, according to the terms 
in which the offer is made; and that any qualifica¬ 
tions of, or departure from the terms, invalidates 
the offer * * *. 
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“If it be doubtful whether an agreement has 
been concluded or is a mere negotiation, Chancery 
will not decree a specific performance; the prin¬ 
ciple is a sound one, and especially applicable in 
a case like this, where the party attempting to en¬ 
force the contract has done nothing upon it.” 

Cleborne v. Totten, 61 App. D. C. 69, 71: 

“* * * Until the terms of the agreement have 
received the assent of both parties, the negotiation 
is open, and imposes no obligation on either * * *. 
If it be dbubtful whether an agreement has been 
concluded, or is a mere negotiation, chancery will 
not decree a specific performance. 

“A decree for specific performance will not be 
granted unless the evidence of the making of the 
contract is clear and convincing, and unless its 
terms, the consideration on which it is founded, 
and the time of its execution are clearlv estab- 
lished. ’ 

Tansey v. Suckoneck, 130 A. 528 (N. J. Eq.). 

“ * * * So long as negotiations are pending over 
matters relating to the contract, and which the 
parties regard as material to it, and until they 
are settled and their minds meet upon them, it is 
not a contract, although as to some matters they 
may be agreed.” 

In Warson v. Tapley Arnold Syndicate, 262 Pac. 
(Cal. 1927) 716, the agreement sought to be specifically 
performed provided in part that: 

“It is understood that this is a preliminary con¬ 
tract, being exact only as to the spirit of the un¬ 
dertaking of both parties, and final details shall 
be embodied in said supplementary agree¬ 
ment * * 
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The Court said: 

“The contract appears to be, and it expressly 
recites that it is a preliminary agreement, em¬ 
bodying only the spirit of a contemplated supple¬ 
mentary contract to be entered into by the parties, 
and it is perfectly clear, from the facts alleged in 
the complaint, that the minds of the parties ne^er 
met upon the details of such supplementary agree¬ 
ment. ’’ 

In Winn v. Bull, 7 Ch. D. 29, the agreement sta ted 
that “this agreement is made subject to- the prepara¬ 
tion and approval of a formal contract.” 

The Court said: 

“It means what it says; it is subject to and de¬ 
pendent upon a formal contract being prepared.” 

The Court also held that where a person proposes 
to sell property to another and the latter accepts “sub¬ 
ject to the contract being arranged” between the soli¬ 
citors of the parties there is no agreement. 

Williston on Contracts (1920): Section 51a: 

“A nice distinction mav be taken here between 
(1) a so-called acceptance by which the acceptor 
agrees to become immediately bound on a condi¬ 
tion not named in the offer and (2) an acceptance 
which adopts unequivocally the terms of the offer 
but states that it will not be effective until a per¬ 
tain contingency happens; or that it will become 
ineffective in a certain contingency. In the first 
case there is a counter offer and rejection of the 
original offer; in the second case there is no coun¬ 
ter offer, since there is no assent to enter into an 
immediate bargain. There is so to- speak an ac¬ 
ceptance in escrow, which is not to take effect utatil 
the future. In the meantime, of course, neither 
party is bound and either may withdraw. * * *” 


40 


See Also: 

Riley v. McHarg, 47 App. D. C. 398. 

United States v. Carlin Construction Company, 
224 Fed. 859. 

James v. Darby, 100 F. 224. 

Sibley v. Felton, 156 Mass. 273. 

PoeZ v. Brunsivick, 110 N. E. 619. 

Applegate v. Nager, 191 N. E. 354. 

Restatement of Law of Contracts, Sections 58. 
Clark on Contracts, Page 37. 

It is evident from the form of the conditional accept¬ 
ance that the parties both contemplated that the terms 
would be worked out in detail by further negotiations, 
and if they were not so worked out neither party would 
be bound. 

3. THE INSTRUMENT OF JANUARY 12TH IS 
SUBJECT TO THE APPROVAL OF THE PRO¬ 
BATE COURT AND THE SECURITY IS SUB¬ 
JECT TO THE APPROVAL OF SELLERS ’ FINAN¬ 
CIAL ADVISER. 

Equity will not enforce an instrument that is subject 
to the approval of some other tribunal or of some indi¬ 
vidual because of lack of certainty. Until the ap¬ 
provals provided by the terms of the instrument have 
been obtained equity cannot enforce the contract. 

Grennan v. Pierce, 229 Mass. 292, 293. 

“It is manifest that the condition of the agree¬ 
ment (subject to- the approval of the Probate 
Court), upon which alone the obligation to convey 
should become operative, has never been per¬ 
formed. The court never granted such a license. 
It was the plain duty of the defendant in the exe¬ 
cution of his trust to- report to the Probate Court 
the fact that he ‘had received’ a higher offer for 
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the real estate than the price named in the agree¬ 
ment. He was in no way responsible for the action 
of the Court.’’ i 

McDermott v. Lindquist , 179 Pac. 147 (Col.), spe¬ 
cific performance of a contract made by an executrix 
to sell real estate. Will gave executrix pow’er of sale 
“subject to an order * * * of the Probate Court.” In 
sustaining the decree of the lower court dismissing the 
bill the Court said: 

41 There is, however, another reason why the 
findings and decree should not be disturbed and 
specific performance ordered. This is that de¬ 
fendant cannot, as executrix, lawfully convey the 
property belonging to the estate of decedent ex¬ 
cept upon confirmation of the sale by the County 
Court. * * * | 

“It is admitted that none of the provision^ of 
the Session Laws of 1915, which were in forc^ at 
the time of the attempted purchase and sale, ^ere 
either directly or indirectly complied w’ith. jt is 
impossible, therefore, for defendant to legally per¬ 
form the contract.” 

See also Zimmerman v. Dawson, 222 Ill. App. 212. 

C. The instrument of January 12th is impossible of 
performance by the administrators. 

The administrators had no title to the real estate 
and their title to the personal property is not an abso¬ 
lute title with right of disposition but is a qualified 
title. The 975 shares of the stock of the M. A. Leese 
Radio Corporation is subject to the claims of creditors, 
administration expenses, and upon the payment of 
these items Fannie I. Leese, as widow, is entitle^ to 
her one-third distributive share in kind in said stock. 
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Equity will not enforce a contract where the parties 
to the contract do not own the subject matter. 

In Kennedy v. Hazelton, 128 U. S. 667, 671, specific 
performance of 1 a contract to assign patents was 
sought. Bill alleged defendant with intent to evade 
contract caused patent to be taken in name of third 
person and issued to defendant as assignee of that 
person. 

“A court of chancery cannot decree specific per¬ 
formance of an agreement to convey property 
which has no existence, or to which the defendant 
has no title, A bill by vendee against vendor for 
specific performance, which does not show any 
title in the defendant, is bad on demurrer. And if 
it appears by the bill or otherwise, that the want 
of title (even if caused by the defendant’s own 
act, as by his conveyance to a bona fide purchaser) 
was known to the plaintiff at the time of beginning 
the suit, the bill will not be retained for assess¬ 
ment of damages, but must be dismissed, and the 
plaintiff left to his remedy at law. ’ ’ 

Cattell v. Jefferson, 60 App. D. C. 261: (1931): 

4 ‘The trial court held that specific performance 
would not lie because the bill shows that the neces¬ 
sary proceedings to clear the title had never been 
instituted, and with this position we agree * * *. 

“Specific performance, being not a matter of 
right but resting in discretion, will usually be de¬ 
nied against a vendor unable to comply with his 
contract for lack of title, although his lack of title 
may result from his own act, or, as here, from his 
omission to act . * * * 

“As Justice Grav states the rule in Kennedv v. 
Hazelton, 128 U. S. 671, 9 S'. Ct. 202, 203, 32 L. Ed. 
576; ‘A court of chancery cannot decree specific 
performance of an agreement to convey property 
vrhich has no existence, or to which the defendant 
has no title.’ ” 
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In M’Duffee v. Hestonville, M . F. Pass . By. Co., 

162 F. 36, the Court in effect held: 

‘ 4 A contract made by one to whom the legal title 
to a patent has been conveyed in trust for himself 
and others named, without power to sell, by wjiich 
as trustee he agrees to sell and convey the patent, 
cannot be specifically enforced even as to his own 
equitable interest by the purchaser, whb is 
charged wfith notice of the trust and its limited 
character and of the rights of the other joint Own¬ 
ers thereunder, which would be destroyed by buch 
sale.” 

There is no question of surprise or of the adminis¬ 
trators misleading the appellant. Appellant hac^ full 
knowledge at the time of its offer of the limited Own¬ 
ership of the administrators in the stock, and tha^ the 
widow was entitled to one-third of said stock as her 
distributive share of said estate. Appellant further 
knew that the administrators had no title to any of 
the real estate, and it further knew that the wido'rcr was 
entitled to her dower rights in that property. 

IV. Equity Can Enforce Agreements But Cannot Jlake 
Agreements for the Parties. 

It would appear from appellants position that it does 
not seek the specific performance of the instrument of 
January 12th but of that instrument as modified by 
an alleged agreement to take cash instead of th^ de¬ 
ferred payments set out in the instrument and by the 
waiver by appellant of many of the terms of th^t in¬ 
strument. It is in effect asking the Court of Equity to 
write a new contract for the parties and enforc^ that 
contract as written. That equity has not that ]iower 
can be seen from the following cases: 
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In Hunt v. Rousmaniere’s Administrators, 1 Peters 
1, the Supreme Court at page 14 stated: 

“Equity may compel parties to perform their 
agreements, when fairly entered into according to 
their terms ; but it has no power to make agree¬ 
ments for parties, and then compel them to- exe¬ 
cute the same. The former is a legitimate branch 
of its jurisdiction, and in its exercise, is highly 
beneficial t6 society. The latter is without its au- 
thority, and the exercise of it would be not only a 
usurpation of power, but would be highly mis¬ 
chievous in its consequences.” 


Hepburn v. Dunlop, 1 Wheaton 179. 

“A decree of this sort would be an anomalv in 
the jurisprudence of a court of equity. It would 
be an affectation of decreeing a specific perform¬ 
ance contrary to the terms of the contract upon 
which the decree is to operate. It would be, in 
fact, to make a contract for the parties altogether 
different from what thev had made for them- 
selves, and then to decree an execution of it. 
There is no precedent, and certainly no principle 
of equity to sanction such a decree. Either the 
contract of the parties must be executed according 
to the terms of it, or it cannot be executed at all.” 


Ellis v. Treat, 236 Fed. 120. 

“No principle of the law of specific performance 
is more thoroughly established than that the de¬ 
cree must conform to the precise contract made 
between the parties. A court will not make a con¬ 
tract for them.” 

See also Wichita Water Company v. City of Wichita, 
280 Fed. 770: 


V. The Instrument of January 12th Should Not be 
Specifically Enforced Because of Unfairness. 

The three administrators testified that at the time of 
the signing of the instrument of January 12th White 
was present when Mr. Littlepage assured them thai the 
instrument was not a contract but merely a memoran¬ 
dum and that White agreed to this statement. (R[ 52, 
64, 65). ! 

Appellant in its brief at page 9 states that Mr. Lit¬ 
tlepage did not by word or deed give Mrs. Good:any 
assurance that the agreement which she signed on Jan¬ 
uary 12th was not a contract. This is not borne out by 
the testimony of Mr. Littlepage or of John Littlepage. 

Mr. Littlepage after testifying that he did not tell 
Mrs. Good that the paper of January 12th was not 
intended as a contract was asked the following ques¬ 
tion: “Q. You did tell her, however, that if they did 
not get together on the terms thereafter, that neither 
that contract nor the other would have any validity at 
all? “A. Substantially. I told them with that provi¬ 
sion, that the terms of payment must be satisfactory. 
“Q. And if they were not satisfactory to her there was 
no contract? “A. Satisfactory to both of them, yes.” 
(R. 78). 

John Littlepage testified that he did not recall his 
father stating that the contract was not enforceable, 
but that both he and his father made several statemjents 
4 ‘that if they did not get together on the terms of the 
agreement, that there was no contract.” (R. 72^73). 

Assuming that the words used were as statecj by 
appellant’s witness, Littlepage, it must be remembered 
that they were stated in White’s presence and he made 
no objection to the interpretation placed by Littlepage 
on the effect of signing the instrument. White kpew 
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that the administrators had been advised that this was 
not a binding contract unless the parties got together 
on the terms. He knows that the parties never got 
together on the terms. To allow the appellant to now 
enforce that instrument in view of its silence and 
knowledge at the time of the signing of the contract, 
would be unfair and inequitable. This unfairness in 
itself is more than sufficient to warrant this Court in 
refusing to lend its extraordinary aid to the appellant. 
The Supreme Court in an early case on specific per¬ 
formance which went to that court from this District 
and which was decided bv Chief Justice Marshall is 
authority for the foregoing statement. 

In Cathcart v. Robinson, 5 Peters 264, Chief Justice 
Marshall at page 275 used the following language: 

“If this be a correct view of the transaction, it 
is not simply an instrument executed by a person 
who mistakes its legal effect, as it would have been 
had it been prepared with a penalty of $1,000 and 
silently executed by Mr. Cathcart, in the full con¬ 
viction that it left him the option to perform the 
contract or to pay the penalty. It is something- 
more. The assent of Mr. Robinson to this reduc¬ 
tion of the penalty, when demanded avowedly for 
the purpose of enabling Mr. Cathcart to terminate 
his obligation by paying it, is doing something ac¬ 
tive on his part to give effect to the mistake, and 
turn it to his advantage. It is in some measure 
cooperating with Mr. Cathcart in the imposition 
he was practising on himself. 

“Had Mr. Robinson induced Mr. Cathcart to 
sign this agreement by suggesting that in point of 
law he might relieve himself from it by paying the 
penalty, a court of equity would not aid him in an 
attempt to avail himself of the imposition. The 
actual case is undoubtedly not of so strong a char¬ 
acter. No untruth has been suggested; but if Mr. 
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Robinson knew that Mr. Cathcart was mistaken, 
knew that he was entering into obligations nujich 
more onerous than he intended, that gentlemarj. is 
not entirely exempt from the imputation of s 
pressing the truth. , 

4 4 This is not a bill to set aside the contract. Mr. 
Cathcart does not ask the aid of equity. He asks 
that the parties may be left to their legal rights, or 
that the contract shall be enforced no further than 
as avowedly understood at the time of its signa¬ 
ture. 

“The difference between that degree of unfair¬ 
ness which will induce a court of equity to inter¬ 
fere actively by setting aside a contract, and that 
which will induce a court to withhold its aide is 
well settled. 10 Ves. 292; 2 Coxe’s Cases in Chan¬ 
cery, 77. It is said that the plaintiff must come 
into court with clean hands; and that a defendant 
may resist a bill for a specific performance, by 
showing that under the circumstances the plaintiff 
is not entitled to the relief he asks. Omissioii or 
. mistake in the agreement; or that it is unconscien- 
tious or unreasonable; or that there has been Con¬ 
cealment, misrepresentation, or any unfairnjess, 
are enumerated among the causes which will induce 
the court to refuse its aid. ’ ’ 

ANSWER TO CASES CITED IN APPELLANTS 

BRIEF. 

Appellant’s first point in argument is that the es¬ 
sential elements of the transactions were determined by 
the agreement of Januarv 12th. We have seen [that 
this statement is not supported in the record. 

Under this point, on page 26, appellant states jthat 
the authorities hold that where a preliminary agree¬ 
ment is complete on its face the fact that it calls for 
the execution of a more formal contract will not defeat 
specific performance, and cites several cases in (sup- 
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port of this proposition. We agree with this proposi¬ 
tion but have the following comments to make with re¬ 
ference to the cases cited by appellant: 

Pelletreau v. Brennan , 113 App. Div. (N. Y.) 806: 

In that case the Court held that the contract con¬ 
tained every essential detail. 

Schermer v. Wilmart, 282 Pa. 55; 127 Atl. 315: In 
that case the Court found that all essential provisions 
were set out ill the instrument and in addition thereto 
there was part performance in that a part of the con¬ 
sideration had been paid. 

Roberts v. Hoberg, 209 N. Y. Supp. 437: This also 
is a case of part performance, $500.00 having been paid 
and the items not agreed on were not referred to in the 
instrument and were immaterial. 

Union Bag and Paper Corporation v. Bisclioff, 255 
Fed. 187: The Court held: “The true test is to ascer¬ 
tain whether the minds of the parties did in fact meet 
on February 21st. The proof is convincing that they 
did, for which reason no formal contract is required. ’ ’ 

Diamond v. Talbot, 123 Misc. Rep. (N. Y.) 339: In 
this case an option in a lease was sought to be enforced. 
The Court found the option to be complete and it ap¬ 
pears that plaintiff had performed part of the transac¬ 
tion and that the only thing left to be done by defen¬ 
dants was the execution of a deed. 

Appellant in its brief at page 28 states that where an 
agreement provides that a certain thing be satisfactory 
to one or more of the parties the approval cannot be 
unreasonably withheld, and cites several cases to sup¬ 
port this proposition. 

Doll v. Noble, 116 N.Y. 230: Action at law for costs 
of work performed. The agreement sued on provided 
that certain work was to be done to the satisfaction 
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of the defendant but this clause was qualified by otjier 
provisions of the contract that the work must be done 
in the best workmanlike manner. The Jury found for 
the plaintiff. 

Hummel v. Stern, 48 N. Y. Supp. 528: This was an 
action at law for the price of certain machinery iur- 
nished and installed, defendant having refused pay¬ 
ment. Verdict for plaintiff. The facts are so dis¬ 
similar as to make the case of no application to the case 
under review. 

Morris v. Ballard, 56 App. D. C. 383: This was an 
appeal from a decree of the lower Court granting 
specific performance of an option to purchase fr*eal 
estate contained in a lease at a price of $18,000.00 on 
terms to be agreed upon. After occupying the 
property for a year, during which time he made alter¬ 
ations on the property as provided in the lease, plain¬ 
tiff advised defendant of his desire to avail himself of 
the option and tendered himself ready to pay the agfeed 
price in cash or on such terms as defendant might im¬ 
pose. In affirming the lower Court this Court staked: 

. i 

“We think this decree was right. The plaintiff 
had taken possession of the property under the 
contract, and had expended money in making alter¬ 
ations and repairs upon it in reliance upon the 
option, which was one of the terms of the agree¬ 
ment. * * * 

“ * * * ipkg contract must be considered as a 
whole, and accordingly, since it had been partly 
performed by the plaintiff, the defendant was not 
entitled to refuse to perform his obligations uinder 
• £ # # * > > 

* 

On appellant’s third point that separate provisions 
of an agreement can be 'waived it cites, at page 3^, the 
case of Jasper v. Wilson, 14 N. M. 482: 
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This is an action for specific performance of a con¬ 
tract to sell land entered into by an agent who, it was 
alleged, transcended his authority in agreeing that de¬ 
fendant would give a general warranty deed and an ab¬ 
stract. It appears that plaintiff took a decree of the 
Court below. The Court said: 

4 4 It is to be assumed that the vendee took this 
decree without objection and it must be held in 
this Court to amount to an election or waiver of 
full performance by the vendor.’’ 

It would therefore appear that the parties in effect 
had agreed on the terms in the lower Court and there¬ 
fore the defendant was not allowed in the upper Court 
to escape the obligation on the grounds of lack of 
authority in her agent. 

Appellant also cites the case of Levin v. Lafayette 
Building Corporation, 103 N. J. Eq. 121. Appellees are 
willing to have the case before this Court decided in 
accordance with the final opinion of that case. It vras 
appealed to the Court of Errors and Appeals and the 

decision of the upper Court appear in 105 N. J. Eq. 

♦ 

532, wherein the lower Court is reversed and the cause 
remanded, with directions to enter a decree dismissing 
the bill. In a unanimous opinion by the thirteen 
judges, the Court of Errors and Appeals stated: 

44 As we read the so-called ‘agreement of sale’, 
which is set out substantially in full in the opinion 
of the Vice Chancellor, 142 A. 441, ubi supra, it 
is on its face incomplete, and on its face it con¬ 
templates a ‘formal contract’, which naturally 
would settle certain terms not stipulated in the 
existing paper * * * . 

********* 
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11 The Court of Chancery, starting with wha|; we 
consider a false premise (i. e., that the paper could 
be regarded as a complete contract, even though 
preliminary and contemplating a formal con¬ 
tract), proceeded, * * * to provide for the change 
of the installment mortgage into a straight mort¬ 
gage at 6 per cent * * *. 

“Holding, as we do, that the paper is op its 
face incomplete, and contemplates later comple¬ 
tion by treaty and the execution of a contract jcon- 
taining the essential omitted terms, the whole 
structure of the decree falls * * V’ j 

Under appellant’s fourth point, that this Court [may 
determine the manner of payment and the character of 
security, it cites at page 34 the case of Kendall v. Ken¬ 
dall, 200 App Div. (N. Y.), 706: This was an actiop by 
an infant to compel the estate of her deceased father to 
set up a trust for her support which he had agreed to 
set up in a contract with the infant’s mother, and Which 
contract had been made part of a decree in the divorce 
proceedings between the father and the mother. The 
Court found that the agreement was not executory, the 
plaintiff, having received the benefit of the full con¬ 
sideration, that it was definite and there was no dis¬ 
cretion in the selection of the securities, that it was not 
a case where the minds of the parties had not met. 
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CONCLUSION. 

It is respectfully submitted that from the facts and 
the law appellant did not make out a case that would 
entile it to specific performance and the decree of the 
lower court dismissing the bill of complaint should be 
affirmed. 

Respectfully submited, 

George E. Hamilton, 

John J. Hamilton, 

George E. Hamilton, Jr.^ 
Henry R. Gower, 

Attorneys for Appellees. 





